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JOINT APPENDIX 
[ Filed May 7. 1962] 
IN THE MUNICIPAL COURT for the DISTRICT OF COLUMBIA 
‘ CRIMINAL DIVISION 
COMPLAINT | 
Affidavit No. USW 995-62 
Whereas Diane Wright hath upon oath before me Fa Gabriell, | of The 
Municipal Court for the District of Columbia, made complaint and de - 
clared that pn the 4th day of May, A.D. 1962, at the District aforesaid, 
one James C. Oliver, George Francis Williams and Clarence Edward 
Baker did then and there unlawfully feloniously carnally know and abuse 
one Diane Wright she the said Diane Wright being then and there a female 
child under the age of sixteen years. 


against the form of the statute in such case made and provided, and 
against the peace and government of the United States of America. 

Witness, The Honorable John Lewis Smith, Jr , Chief, Judge of 
The Municipal Court for the District of Columbia, and the seal of said 
Court this 4th day of May, A.D. 1962 : 


) Walter F. Bramhall 
Clerk, The Municipal Court, D.C. 
By: /s; Fa Gabriell 
Deputy Clerk 


[ Outside] 
No. US 2856-62 Date. May 5, 1962 


UNITED STATES Defendart informed of: 
1. Within Complaint 


ve Right to retain Counsel 


2 
James Clement Oliver 3. Right to preliminary Examination 
4. Defendant is not required to 
make statement 
Clarence Edward Baker 5 Any statement made by Defen- 


George Francis Williams 
COMPLAINT dant may be used against him 


Carnal Knowledge 
(Mr. Hall, reptg.) 


Atty: M. feo Assd. to each 


WITNESSES May 5, 1962 


Diane Wright, 4440 Ponds St. NE Hearing Heid 
Det. I. Michelson, Sex Sqd. Held to await the action of the Grand Jury 
Det. J. C. Connors, MPDC #14 Coz mitted to Jail in default of recogni- 
zzance inthe sum of$ _—_—sC,, to appear in 
the United States District Court for the 
a «oF District of Columbia. 


[STAMP] Oliver and Williams each, No bond 
(Filed, May 5, 1:53 PM ‘62 Baker: $5,000.00 
Walter F, Bramhall Committed 
Clerk of 
Municipal Court 
Washington, D.C..] 


[ Filed May 8, 1962] 


IN THE MUNICIPAL COURT for the DISTRICT OF COLUMBIA 
CRIMINAL DIVISION 


COMPLAINT 

Affidavit No. USW 1002-62 
Whereas Diane Wright hath upon oath before me Paul G. Mothershead 
a Deputy Clerk of The Municipal Court for the District of Columbia, 
made complaint and declared that on the 4th day of May, A .D. 1962, at 
the District aforesaid, one Robert Alfred Crump did then and there un- 
lawfully feloniously carnally know and abuse one Diane Wright she the 
said Diane Wright being then and there a female child under the age of 


sixteen years. 


against the form of the statute in such case made and provided, and 
against the peace and government of the United States of America. 

Witness, The Honorable John Lewis Smith, Jr., Chief Judge of 
the Municipal Court for the District of Columbia. and the seal of said 
Court this 7th day of May, A.D. 1962. 


Walter F. Bramhall 
Clerk, The Municipal Court, D.C. 


By: /s/ Paul G_Mothershead 
Deputy Clerk 
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[Outside ] 


Judge Scalley 
No. US 2891-62 Date: May 7, 1962 


UNITED STATES Defendant informed of: 

1. Within Complaint 
2. Right to retain Counsel 

Robert Alfred Crump 3. Right to preliminary Examination 
4 


Defendant is not required to 
COMPLAINT make statement 
Carnal Knowledge 5. Any statement made by Defen- 
Hearing held dant my be used against him. 
Hearing waived | 
WITNESSES Held to await the action of the Grand 
Det. John C. Connor #14 Jury ! 
Diane Wright - 4440 PondsSt. NE Co mitted to Jail in default of recog- 
Attorney: -T. Ahern nizance in the sum of No Bond, to 


Court Assigned appear in the United States District 
Court for the District of Columbia 


/s/ 


vs 


x oe 
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[Filed May 9, 1962] 


IN THE MUNICIPAL COURT for the DISTRICT OF COLUMBIA 
CRIMINAL DIVISION 


COMPLAINT : 

Affidavit No. USW 1007-62 
Whereas Diane Wright hath upon oath before me Robert E. Gaskins a 
Deputy Clerk of The Municipal Court for the District of Columbia, made 
complaint and declared that on the 4th day of May, A.D. 1962, at the 
District aforesaid, one Larry Lee Mason did then and there ‘unlawfully 
feloniously carnally know and abuse one Diane Wright, she the said Diane 
Wright beimg then and there a female child under the age of sixteen 


years. 


4 


against the form of the statute in such case made and porvided, and 
against the peace and government of the United States of America. 

Witness, The Honorable John Lewis Smith, Jr., Chief Judge of 
The Municipal Court for the District of Columbia, and the seal of said 
Court this 8th day of May, A.D. 1962. 


Walter F. Bramhall 
Clerk, The Municipal Court, D.C. 


By: /s/ Robert E. Gaskins 
Deputy Clerk 


[ Outside] 
Judge Scalley 


No. US 2919-62 Date: May 8, 1962 
UNITED STATES Hearing held - Wearing waived 


Held to await the action of the Grand 
Jury 
Larry Lee Mason Committed to Jail in default of recog- 
COMPLAINT nizance in the sum of No Bond, to 
appear in the United States District 


Carnal Knowledge Court for the District of Columbia 


WITNESSES Defendant informed of: 

Diane Wright, 4440 Ponds St., N.E.1. Within Complaint 

William F. Eger #14 Pct. 2. Right to retain Counsel 

3. Right to preliminary Examination 

4. Defendant is not required to 
make statement 

5. Any statement made by Defen- 
dant may be used against him. 


Attorney: 
Court Assigned 


/s/ 


ET IMM HC 
I, Larry Lee Mason,the defendant in this case, do hereby declare under 
the penalties of perjury that I am and have been since my arrest been 
unable to pay a modest attorney's fee for my defense. I furthermore 


declare that I am and have been unable to hire an Attorney for such 


defense. 


/s/ Larry Lee Mason 
Defendant 
Witness 
Assigned Attorney 


[ Filed Jung 8, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Sworn in on May 1, 1962 
THE UNITED STATES OF AMERICA Criminal No. 544- 62: 
v. Grand Jury No. 503-62 


No. 1: JAMES C. OLIVER ) ares 
No. 2: GEORGE F. WILLIAMS _—+) : 
No. 3; ROBERT A. CRUMP ) Violation: 22D.C.C. 2801 
No. 4: LARRY L. MASON ) (Carnal Knowledge) 


The Grand Jury charges: 

On or about May 4, 1962, within the District of Columbia, James 
C. Oliver, George F. Williams, Robert A. Crump and Larry L. Mason 
carnally knew and abused a female child named Diane Wright, who was 
then under sixteen years of age, that is to say, about fourteen years of 
age. 


/s/ David C. Acheson | 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL 
/s/Benjamin B. Cain 
Foreman 


[Filed June 22, 1962] 
é PLEA OF DEFENDANT 


On this 22nd day of June, 1962, the defendants 1. James C. Oliver , 
2. George F. Williams, 3. Robert A. Crump, 4. Larry L. Mason, 
appearing in proper person and by his attorney 1. Attorney not present, 
2. Lowell Ewing, 3. Daniel T. Franklin, 4. Attorney not present, 
being arraigned in open Court upon the indictment, the substance of the 
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charge being stated to him, pleads not guilty thereto. 
The defendants are remanded to the District Jail. 
By direction of 


MATTHEW F. MCGUIRE 
Presiding Judge 
Criminal Court # Assign. 


[ Filed August 15, 1962] 


MOTION FOR BAIL 
Robert A. Crump 


Comes now the defendant Robert A. Crump, pro se, and moves 

this Court to fix reasonable bailherein and represents as follows: 
Statement of Facts 

Defendant is presently confined in the D. C. Jail, having been in- 
dicted, with 3 others, for the crime of Carnal Knowledge (22 D.C. Code 
2801). To the indictment, when arraigned, defendant pleaded not guilty. 
Defendant made no request for bail. Trial of the cause was continued 
to October 9, 1962. 

Defendant, a teenager, was arrested in his parents' home by 
police officers of the Metropolitan Police Department at approximately 
12:00 P.M. on May 4, 1962, and accused of complicityin connection with 
the carnal Knowledge of one Diane Wright, age 16. At the time of his 
arrest, defendant denied that he had participated in the said alleged 
offense. 

Police Version of Case 

The police version of the case, so far as the defense has been 
able to ascertain, is that on May 4, 1962, at approximately 9:00 P.M., 
a group of teenage boys either had, or attempted to have, or assisted 
others in the group to have, Carnal Knowledge with the said Diane Wright. 


The locus of the alleged crime was a wooded area secluded within 
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the Northeast Section of Washington, D.C., where teenage Miss Wright 
had gone on a “lovers' tryst" in the dark of night with her "boy friend", 
another teenager. Their "love-making’' was interrupted by a group of 
teenage boys, who, according to Miss Wright, had or attempted to have 
sexual intercourse with her as "her lover" fled from the scene. 

There was no physical evidence adduced to justify the belief that 
Miss Wright had been raped or that she had been sexually assaulted 
by a group of 4 boys. | 

Though it was alleged that the defendant was with the group parti- 
cipating in the "attack’’, the police established that the defendant was 
a complete stranger to both Miss Wright and "her lover"; that neither 
had seen the defendant prior to the date of the alleged offense. The 
total time alleged to have been consumed in the "attack" was less than 


15 mintues , How the defendant was linked to the alleged crime is not 


clear. 
Brief Analysis of Case 
On amlysis of the case reveals no evidence of the commission of 
a capital otenee On the contrary, the lateness of the hour, , the very 
presence of the teenage prosecutrix in the area in question, where the 
visibility was minus zero, with her teenage "lover'' who ran away, the 
ease SERED of persons allegedly involved, the time allegedly utilized 
, and the failure of physical evidence and 
other credible evidence to Rae: the charge, and the fact that the de- 
fendant was a complete stranger to the alleged "victim", all lend con- 
vincing support to the legal conclusion that (1) credible evidence or 
proof of carnal knowledge is lacking (2) strong presumptiveness of "guilt", 
constitutioually required to refuse bail on a capital charge, is neither 
presented or affirmatively established, and (3) from the adducible facts, 
this case is not one in which capital punishment could reasonably be 
demanded, or expected, or properly inflicted against the defendant. 
Defendant and his family background | 


The defendant is 18 years of age, having been born on December 
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13, 1943, at Washington, D.C. His immediate family consists of both 
parents, 4 brothers and 1 sister, all residing in the District of Columbia. 
Defendant has never lived outside of the District and is a product of the 
local public grammar school system. He has held one job steadily for 
a period of approximately two years, with the exception of a short 
period of absence. He was gainfully employed at the time of his arrest. 
He has always lived at home with his parents and his habits and mode 
of living has been normal in all respects. 
Defendant is entitled to reasonable bail 

While there has been no opposition to defendant's release on bail, 
bail has not been set by this Court, It is submitted under the plain facts 
of the case the defendant is entitled to reasonable bail within the terms 
and meaning of the 8th Amendment to the Federal Constitution. Defen- 
dant warrants that after being admitted to bail he will be available for 
trial. 

Conclusion 


For the foregoing reasons defendant requests that reasonable bail 


be fixed herein in an amount not to exceed one thousand dollars ($1, 000.00). 


/s/ Robert Alfred Crump, pro se 
200 - 19th Street, S.E. 
Washington, D.C. 


[ Proof of Service: Dated August 13, 1962] 


(JURAT: Dated August 13, 1962) 


[ Filed October 1, 1962] 
MOTION FOR MENTAL EXAMINATION 


(JAMES C. OLIVER) 


COMES NOW the defendant, James C. Oliver, by and through his 
attorney, and respectfully moves this Honorable Court for a mental 
examination of this defendant for the reasons set forth in defendant's 
letter of September 24, 1962, to counsel. 

WHEREFORE, the premises considered, the defendant prays that 
the Court sign an order directing the D. C. General Hospital to assign a 
doctor to examine him and certify to the Court defendant's present mental 
condition and at the time of the alleged offense. 


/s/ Robert T. S. Colby 
712 Dupont Circle Building 
Washington 6,D.C. | 
Te. 6-5444 Du. 7-5400 
Attorney for Defendant by 
Designation of this Court 


[Certificate of Service] 


Dear Sir: 

I have been having terrible headache & have seen the doctor twice 
& nothing was done, I told you I wanted to see the doctor & it was not 
about my case but because I feel as tho I need mental help. I have had 
mygrain headaches & that was told to me by my mother & a doctor told 
her that when I was 12 years old & also without the proper care I could 
loose my mind & as I said before I need help because I can feel my self 


going off. I want you to know that if I am found not guilty I still want 


mental help. I would like to see you aS Soon as possible about my case 


& my above problem, Thank you 
Yours truly 
James Oliver 
CB1-418-136031 
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[ Filed October 9, 1962] 
JAMES C. OLIVER 
On this 9th day of October, 1962, came the attorney of the United 
States and the defendant by his attorney, Robert T. S. Colby, Esquire; 


whereupon the defendant's motion for mental examination is heard and 


the defendant is referred to the Legal Psychiatric Services for examina- 
tion and a report to be made to the Court. 
By direction of 


MATTHEW F. MCGUIRE 
Presiding Judge 
Criminal Court # _ ASSIGNMENT 


* * * 


[ Filed October 10, 1962] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF PUBLIC HEALTH 
WASHINGTON 1, D. C. 


* * 


Honorable Matthew F. McGuire, Chief Judge 
United States District Court 
for the District of Columbia 
United States Court House 
Washington 1, D.C. 


RE: OLIVER, James C. 
Criminal No. 544-62 


My dear Judge McGuire: 

In accordance with Your Honor's request of October 9, 1962, I 
conducted a psychiatric examination of the above named James C. Oliver, 
18-years of age, Negro male, in the Cell Block of the United States Court 
House. 

As a result of that examination, it is my opinion that the said James 
C. Oliver is, according to law, able to understand the proceedings against 
him, competent to stand trial at this time and able to assist in his own defense. 

Respectfully submitted, 


/s/ David A. Lanham, M.D. 
Staff Psychiatrist 


[ Filed October 12, 1962] 


MOTION FOR MENTAL EXAMINATION 
(ROBERT A. CRUMP) 


Comes now defendant, Robert A. Crump, by and fisough his 
attorney, Daniel T. Franklin, and respectfully moves this Honorable 
Court for a mental examination of this defendant and for reasons there- 
for states: 

1. On October 11, 1962, this defendant, along with the three 
others in this action, appeared before Judge Holtzoff in open court. 

The purpose of this hearing was for defendants to enter pleas of guilty 

to the offense of assault with intent to commit rape. It was the under- 
standing of counsel that this was going to take place as to Robert A. 
Crump. However, almost immediately when the hearing commenced, 

this defendant began to express his disapproval of the proceeding and the 
fact that he would not plead. His shouts, choice of language, gestures and 
actions prompted the Court to suggest handcuffing to combat the outbursts. 
All this took part as total surprise to counsel. At least two others also 
refused to plead. The atmosphere was unfortunately somewhat chaotic 
and the proceeding was terminated with no pleas having been taken. 

2. Immediately after the hearing, counsel interviewed this 
defendant who appeared to be extremely emotionally agitated. He ex- 


claimed that "he has got to see a psychiatrist - that he should go to 
St. Elizabeths." | 
3. Counsel discussed the matter with Mrs. Mattie Crump, 
1010 - 50th Street, N. E., Washington, D. C. who stated that "there 
were times Robert would sit about the house and stare and that his 
attitude would blow hot and cold." 


Wherefore, the premises considered, the defendant prays that 
the Court sign an Order for Mental Examination of defendant, Robert A. 
Crump to examine him to certify to the Court defendant's present mental 
condition and at the time of the alleged offense. 


/s/ Daniel T. Franklin . 
Attorney for defendant 
Robert A. Crump 

* * * 


[Certificate of Service] 


[ Filed October 19, 1962] 


ORDER 
(ROBERT A. CRUMP) 


Upon consideration of the motion by counsel for defendant for 


an examination of the mental competency of the defendant, pursuant to 
Title 24, Section 301, of the District of Columbia Code, as amended 
August 9, 1955, and the representations made in support thereof, it is 
this 19 day of October, 1962, 

ORDERED, that the defendant be and he is hereby committed to 
Saint Elizabeths Hospital for a period not to exceed Ninety (90) days for 
examination by the psychiatric staff of that hospital and that after such 
examination a report be made to this Court as to: 

(1) Whether the defendant is presently so mentally incompetent 
as to be unable to understand the proceedings against him or to properly 
assist in the preparation of his defense herein; and 

(2) Whether the defendant, at the time of the alleged criminal 
offense committed on or about May 4, 1962, was suffering from a mental 
disease, or defect, and if so, whether his criminal act was the product 
of his mental condition; and it is 

FURTHER ORDERED, that in the event there is no bed immediately 
available at Saint Elizabeths Hospital the defendant remain in the District 
of Columbia Jail to await transfer to Saint Elizabeths Hospital when a 
bed become available, and it is 

FURTHER ORDERED, that upon receipt by the Court of the report 
of the Superintendent of that hospital, the United States Marshal, or his 
designated deputy, is hereby authorized to bring the defendant, Robert 
A. Crump, before this Court for such further proceedings in this matter 
as may be necessary, or, in the event the hospital report indicates that 
the defendant is competent to stand trial, the United States Marshal, or 
his designated deputy, is hereby authorized to transport the defendant to 
the District of Columbia Jail to await further action of this Court. 


/s/ Edward M. Curran 
Judge 
/s/ Daniel T. Franklin 
Attorney for the Defendant 


/s/ Joel D. Blackwell 
Assistant United States Attorney 
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[ Filed November 7, 1962] 


MOTION FOR DISCHARGE FOR WANT OF SPEEDY TRIAL 
JAMES C, OLIVER 


Comes now, James C. Oliver, Pro Se, and moves this Honorable 


Court to discharge the defendant for want of a speedy trial; and, as grounds 


therefor, alleges as follows: 

1. That on or about May 5, 1962, in the District of Columbia, this 
moving defendant was stopped by two plainclothes men as he (defendant) 
was entering the home of Miss Doris Price; at which time, one of the 
plainclothes men asked me was my name "Tusong" and I answered "No" 
and told him my name was James Oliver; then he informed me that my 
name was implicated in a "Raping" and which was said to have taken place 
on May 4, 1962. At that time, I was taken to the scene where they (the 
plainclothes men) said that the " aping"' took place; and from there I was 
taken to No. 14 precinct (Police Station). 

After I arrived at the precinct, I asked the (plainclothes men who 
picked me up), for a "Sperm Test," but, they had to leave; so they turned 
me over to another plainclothes man by the name of Carlton Rogers and 
told me to ask him (Mr. Rogers) for a "Sperm Test", but, upon asking 
Mr. Rogers, I was denied a "Sperm Test". At that time, I was interrogated 
by Mr. Rogers concerning said crime;1 tcld Mr. Rogers that I was not a 
partaker in said crime nor had any knowledge of such. And at that moment, 
Mr. Rogers grabed me in my collar and informed me that "If I repeat that 
I had nothing to do with said crime nor had any knowledge of it, he would 
slap my black face." 

After this, I was put ina squad-car and driven about the city 
looking for other accompanies "said" to have been partakers in Said_ 
crime (''Said" by the officers). 

During the process of driving about the city, they (the officers) 
picked up one said George Williams and one said Timothy Smith and 
then returned back to No. 14 precinct. (This was my second trip to 


No. 14 precinct). 
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2. That on or about same May 5, 1962, I was taken to the Sex Squad 
and brought before complaining witness (before being booked or taken 
in front of a line-up). After I was taken before complaining witness, she 
then stated that "I (James Oliver) was not a partaker in said crime," at 
that time, one Captain Charles Burn, informed me to leave the room and 
to come back in when called; after I was called back in the room, the 
complaining witness was crying; then Captain Burn asked her (complaining 
again "Was I (James Oliver) a partaker in said crime; "Without raising 
her head, she stated, "Yes." 

From the time I was picked up, to the time I was taken before 


complaining witness, I was never confronted with a warrant for my arrest. 


After I had been "said" identified, supra, I was then fingerprinted and booked. 
3. That on same May 5, 1962, I was arraign before a 1/u.s. 


Commissioner for the District of Columbia, on the charge of "Rape". 
"While Entering" (while 'I" was entering) the Court Room, complaining 
witness was on the stand stating that I was a partaker in said crime; then 
the Judge said that he see no need in this going any further and then he 

said "Hold for the Grand Jury." The Judge set "No Bond" nor was I granted 
a preliminary hearing; I was then taken to the District of Columbia Jail, 
where I am presently confined. 

After arriving at the D. C. Jail, I requested a copy of my commitment 
paper; when I received said paper, I discovered that I was charged with 
"Carnal Knowledge" ~ which is my present charge. 

4. That on or about June 18, 1962, I was indicted on the charge of 
"Carnal Knowledge" and was to stand trial on October 9, 1962. 

5. That on or about October 9, 1962, I was brought to the building 

that houses this court, by the U. S. Marshal; but, in lieu of having trial, 
I was only interviewed by my counsel, Mr. Robert T. S. Colby, who was 
appointed by this Court to represent me, at which time he informed me 
that the District Attorney, Mr. Joel Blackwell, wanted to know "would I 
plead guilty to "Attempt carnal knowledge and assault;" 

After I had refused to except said offer supra, I was detained in 
a cell in the said courthouse throughout the day without food and 


7 , : 
2s On May 5, 1962, I was arraign before a "Judge" of the Municipal 


Court sitting as a Committing Magistrate. 
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subsequently returned to the D. C. Jail suffering from a violent headache 
occasioned by hunger; that the defendant was not informed by this court 
of any future date fixed for the trial of this cause. 

6. On or about October 10, 1962, defendant was brought back to 
the building that houses this Court, by the U. S. Marshal, to stand trial; 
but in lieu of having trial, defendant was again detained in a cell in said 
court-house, throughout the day (except, for a period of (7) seven minutes, 
at which time, defendant was interviewed by a Government Psychiatrist, 
who after the interview, informed defendant that he @efendant) was mental 
incompetent, but, was still able to stand trial) and was then brought back 
to the D. C. Jail, suffering, supra, 

7. On or about October 11, 1962, defendant was brought back to 
the building that houses this Court, by the U. S. Marshal; but in lieu of 
having trial, defendant was brought into a court room before Honorable 
Judge Holtzoff; at which time, the District Attorney, Mr. Blackwell, 
offered defendant a Plea to a lesser charge (Attempt carnal knowledge 
and assault); the defendant was upset occasioned by his sister's burial 
(on October 10, 1962) Ipso Facto, also by defendant having been denied 
his imploring request to attend her funeral and defendant lost control 
of himself after (for the second time) receiving such an offer. and had to 
be taken out of the Court room. 

8. That trial was then set back and scheduled for October 22, 1962. 

9. That on or about October 22, 1962, defendant learned that trial 
has been postponed because, one (1) of defendant's co-defendants has been 
granted a (90) ninety days mental observation to Saint Elizabeth's Hospital; 
defendant has not been properly notified by this Court of any future date 
fixed for the trial of this cause. 

10, That the defendant has been continuously confined in the D. C. 
Jail, in connection with the offense alleged in the indictment herein, ever 


since May 5, 1962, and he is now still so confined; that no legal showing 


for such delay appears of record in the cause. 
That by reason of the facts hereinabove set forth, the delay in the 
trial of this cause is unreasonable and without legal justification; that 
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this defendant has been and is now deprived of his constitutional right 
to a speedy trial; that this court has thereby been divested of jurisdiction 
by its failure to accord the defendant a speedy trial as provided by the 
Sixth Amendment of the Federal Constitution, and the tardiness of 
the Court in the premises likewise renders the proceedings herein void 
for uncertainess within the meaning of the due process of law clause 
of the Fifth Amendment of the Federal Constitution. 

Wherefore, the premises considered, defendant moves this Court 
to dismiss the indictment herein with prejudice and to discharge the 
defendant from custody thereunder for want of a speedy trial. 


/s/ James C. Oliver 
Defendant Pro Se 
200-19th Street, S.E. 
Washington, D. C. 


MEMORANDUM OF POINTS AND AUTHORITIES 
The defendant has a constitutional right and is entitled to a speedy 
trial under the Sixth Amendment of the Federal Constitution. 
Wherefore, the right to speedy public trial is denied, the remedy 
is by a motion in the trial court to discharge the defendant for want of 
a speedy trial, see: Parr v. United States, 351 U.S. 513: Pollard v. 
United States, U.S. 352, U.S. 354. 
Respectfully submitted: 
[Certificate of Service] 
[ JURAT dated November, 1962.] 


[ Filed November 13, 1962] 


MOTION FOR ORDER 
FOR MENTAL EXAMINATION OF 
DEFENDANT, LARRY L. MASON 


Comes now the defendant, Larry L. Mason, by and through his 


attorney, Theodore D. Agayoff, and respectfully requests that the Court 
order said defendant to St. Elizabeths Hospital for a mental examination, 
and in support of said motion states the following: 
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1. Defendant Mason claims to have suffered head and other injuries, 
when he was a boy of the approximate age of twelve years, at which time 
he asserts that he fell from the second-floor window of a house in the 
neighborhood where he then lived; that he has experienced spells of 
dizziness and headaches periodically since that time, which have erupted 
with increasing frequency of late; (See affidavit attached herewith). 

2. That said defendant has appeared quite nervous and upset to 
defense counsel during interviews within the past few weeks; that on 
two occasions defendant tearfully complained to counsel that he was 


afraid of causing some incident or committing some serious harm to 


unnamed persons at the place where he is incarcerated for no apparent 


or real reason known to him; 

3. On October 11, 1962, counsel found it quite difficult to calm 
defendant, who appeared visibly shaken by the din and confusion created 
by his co-defendants and his frustrations attendant with the Court's 
refusal to allow Mason to change his plea at that time; Defendant mumbled 
continuously throughout the hearing and kept clenching and unclenching 
his fists and occasionally wringing his hands; | 

4. Counsel has been unable for the most part, to obtain the in- 
telligent cooperation of the defendant in the general preparation of a 
defense in this case and in discriminating fact from fancy. There are 
times when defendant appears to be acutely concerned with his situation, 
soon to be followed by periods of complete indifference or detachment. 

WHEREFORE, defendant requests that the Court order that he be 
sent to St. Elizabeths Hospital for a mental examination in order to 
determine (a) his present mental condition, (b) his mental condition at 
the time of the alleged offense and (c) whether he is able to'stand trial. 


/s/ Theodore D. Agayoff. 
C ounsel appointed to. defend 
700 10th St., N.W. 
Washington, D.C. 


[Certificate of Service] 


18 


AFFIDAVIT 
(LARRY _L. MASON) 
I, Larry L. MASON, do hereby depose and say, that lama 


defendant in this proceeding; that it is my wish to be sent to St. 
Elizabeths Hospital for a mental examination for the following reasons: 

When I was 12 years old, I fell out of the second-floor window of 
a house near where I lived and hurt my head. I have had occasional 
dizzy spells since that time. I get headaches along with these spells. 
I have had some spells recently. Sometimes people tell me that I have 
done something that I don't remember doing. At times I don't know 
whether things are happening to me or to somebody else. I am afraid 
that I may hurt or kill someone where I am in jail. I do not know the 
people that I want to harm. I don't know why I want to hurt them or 
anyone. I feel better when I am locked up in my cell. I feel better 
when I am out on the street. Because of these facts I think that I should 
go to St, Elizabeths for a mental examination. 

/s/ Larry L. Mason 

[JURAT dated November 6, 1962] 


[ Filed November 15, 1962] 


MOTION FOR DISCHARGE FOR WANT OF SPEEDY TRIAL 
LARRY L. MASON 


Comes now, Larry L. Mason, Pro se, and move this Honorable 
Court to discharge the defendant for want of speedy trial: And, as 
grounds therefor alleges as follows: 

1. That on or about May 5, 1962, in the District of Columbia, this 
moving defendant had to pay a traffic ticket at the 14th precinct station. 
And defendant was discussing the ticket with the property clerk, when 
his name was utter to the nearby Sergeant concerning their discussion. 
And was over heard by two plainclothesmans who immediately begin 


to interrogate the defendant about an raping that took place, somewhere 
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within the District of Columbia on May 4, 1962, Defendant told the two 
plainclothes men that he knew nothing of this crime, and defendant was 
asked wasn't the following persons Tusong, Porkey, and Skip his friends 
or associates, and the reply from the defendant was Yes sir!) But 
defendant did know the names James C. Oliver, Robert A. Crump, 
Godfrey Foster, and George F. Williams that the plainclothes men had 
spoke about was denied by the defendant. And your defendant was then 
asked of his whereabouts on the evening of May 4, 1962 around nine (9) 
o'clock and your defendant reply was that he was babysitting at this 
alleged time and crime. And one of the plainclothes men spoke up and 
stated that I, defendant could stop lying that he (the plainclothes man) 


by the name of Det. Carlton Rogers already knew about what had taken 
placed (the alleged raping on May 4, 1962), and then the Detective Carlton 
Rogers read an information report or statement that he, the detective 


declared or said that he had received this inflamatory information report 
or statement from the above said names stated herein as support to his 
accusation on your defendant. Your defendant was then question or 
interrogated for approximately 7 hours, and on the same day of May 

5, 1962, your defendant was taken downtown to Headquarter by two 
detectives not present at the interrogation, and while leaving the No. 14 
precinct, one of the two new detectives whisper something to the other 
detective and then they (the detectives) immediately turn their backs to 
the defendant and drew their's guns or service revolvers, and at this 
present time your defendant was not handcuffed and to this lurid suggestion 
your defendant was supposed to have tried an escape attempt but founded 
that it was too seducesive for any type attempt, would probably cost him 
(the defendant) with his life. 

2. Now the above entitled action was executed by the two detectives 
and they then after such fraudulent ignoble deceitful scheme, had abrogate 
oddity to smile at your defendant and ask him, agrish voice why didn't 
not he run when the detectives backs was turned in no apparently manner 
as can be seen in the eyes of the law. And your defendant declaring his 
innocent to the utmost, the only reply given is an complete denial of the 
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pending allegation and a final plead to the detectives of his immediate 
release from custody. And from this reply your defendant was hustled 

up and thrown in the patrol wagon, for no apparent reason at all, but 

just to afflict extremely cruel punishment on your defendant, not 
prescribed by law. All of this did take place on May 7th, 1962, 

And after being already extensively questioning and interrogation for 

(7) seven hours at No. 14 precinct and still not be ask to proven or show 
where your defendant actually had taken an active part in the said crime, 
the detectives then took your defendant to the Police Headquarters at 3rd and 
Indiana Ave., to the Sex Squad and was then immediately began then 
extreme questioning and interrogation of the said raping, in which your 
defendant again pleaded his innocent of the said crime. However your 
defendantwas still fingerprinted, photographed and then booked on the 
charge of Rape. The whole time that this taking place your defendant's 
family (wife and child) and his very immediate family (mother, father, 
brothers, and sisters) had no knowledge as to his whereabouts for 

several days. On the same day of May 7, 1963, your defendant or defendant 
was put in a cell to wait further on the questioning, interrogation and 
finally, last but very much uncompleted the immediate investigation of 
supposed said crime of rape. Your defendant was put in cell and held 
until the next morning of May 8, 1962. Also during all this time your 
defendant had not once uxier any damaging or incriminating reply or 
statement that would have lead to the above action. For I, the defendant 
now sometimes have severe pains in the lower parts of his bodies due to 
this extremely cruel injury, after being manhandle, and abused by the 

two detectives could not complete their filthy scheme plot of continuiously 
of genecide. 

3. Now on the following day your defendant was taken the central 
cell or stump roll of the confinement quarters of Headquarters Building 
back up to the Sex Squad, on the morning of May 8th, 1961. And was 
again question and interrogation extensively concerning the said crime 
(Rape) and was again denied and pleading for his immediate release 


from custody. And also your defendant was asked as to if he (the defendant) 
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would want to make a confession of the said crime of rape. Your 
defendant was then taken from the Sex Squad to the line-up Squad 
and being taken in front of a line-up, and was not picked out or could 
not be identify as one of the rapists or as suspect in the said allegation 
or crime of rape. After leaving the line-up Squad I, the defendant was 
taken to a cell until the complaining witnesses and Government witness 
had arrived, and I was taken from my cell to a room where I met the 
two different sets of complaining witnesses as follow. But first would 
like to this thing or incident to this honorable Court's attention: that the 
complaining witnesses (the victim or her mother) does or did not identify 
your defendant in any shape or form. But the following persons or 
witnesses appear in an office of the Sex Squad, where one would file a 
complaint are as follows: Present complaining witnesses (Diane Wright 
and her mother Mrs. Louis Wright.) two (2) stenographers, three other 
complaining witnesses (of mother and her two daughters) not involved 
in the present case, but was their to make their positive eye identification 
of defendant of the said crime if the remembrance or resemble of your 
defendant fitted that description of the alleged attacker - S. | _ They left 
(three other complaining witnesses) the room and leaving the present 
complaining witnesses and the immediate question was as to the true 
identity of the defendant as one of the attackers. This question was to the 
victom with no return answer (3) Three minutes before the victom' s 
mother spoke up and said as follows: If that's is one of the boys go ahead and 
say so, because he (the defendant) can not harm or do anything to you now. 
And the victim gave the reply of Yes: And the detective then stated that, 
I, the defendant was properly eye identified as the alleged attacker and 
that was all he (the detective) wanted to hear: After this your defendant 
was again taken to another cell where he remained for than hour or two. 
4, During the course of the day (May 8th, 1962), sometimes after 
being confronted with the victim, your defendant was then taken over to 
the Commissioner's offices for arrangement of said crime of Rape around 
or between 1:00 and 2: PM of the above date. The Commissioner Wertleb, 


appointed your defendant counsel and allowed your defendant to talk with 
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counsel concerning the crime about 15 or 20 minutes. Then I, the 
defendant was summoned in the Courtroom. And immediately without 
delay or any out hesitation, the complaint witness (victim) enter towarded 
the witness stand, and the District Attorney began questioning the witness 
as to establish further and positive eye identification of your defendant, 
so it was asked of her (the victim) relationship or associate if any with 
the defendant, was this unknown to the victom prior to the alleged 
incident, it was also asked of her just how did she the victim, face 
being covered with a coat, pull over her head was able to give any 
description or see the defendaui face through the coat and the incident 
was supposed to have taken place in a dark and wooded area. And the 
victim stated that she seen the flesh mole on the right side of your 
defendant's chin with a few strings of hair sticking out. 

The defendant's counsel was still questioning the complaining 
witness, when the Commissioner said for counsel to stop questioning 


and intimidating the complaining witness because she (the alleged victim) 


was not on trial and that the defendant was, and there was never a 
Preliminary Hearing and all of this took placed at the Arrangement. 
The case was waived to the grand jury and there was hond set because 
of the complaining witness’ age. 

5. Soon May 8, 1962 your defendant committed to the District 
of Columbia Jail, without any member of his immediate family (in- 
cluding his wife and child) having any knowledge of his being arrested 
and booked on the charge of rape and then being arranged before the 
Commissioner and the case being waived to the Grand Jury. 

4. That on or about June 18, 1962, the defendant Larry L. Mason, 
was indicted on the charge of Carnal Knowledge. This was not arranged 
on the charge of Carnal Knowledge but, Rape, and trial was set for 
October, ninth (9),:1962. Nothing was said to the defendant by the 
Honorable Court concerning the charge at the arrangement of Rape. 

7. Come October 9th 1962, your defendant trial was set off until 
October 22, 1962, and all this time your defendant have been continue at the 
District of Columbia Jail and when he, the defendant comes to Court on 
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than the charge of Carnal Knowledge. His Court appointed counsel, 
Mr. Theodore D. Agayoff advised your defendant to take or except the 
Assistant United States Attorney Joel Blackwell's offer to a lesser 
charge of Attempt Carnal Knowledge with Assault. But all of the 
defendants would not comply with the Assist. U. S. Atty. Blackwell's 
offer and the Prosecutor would not except or consider the agreement from 
two (2) of the defendants. He further stated that if all four defendants, 


including myself did not except the offered of the Government to an lesser 
charge, then that the pending allegation would remain the same from the 


Government's stand or prosecution of the case, and that this was offered 
to this Honorable Court the 11th day of October, 1962, 

8. Now it was brought the honorable Court's eyes on October 11, 
1962, when yar defendant went to the Building that houses this Court, 
by the U. S. Marshal. To talk with the Honorable Judge Holtzoff about 
the U. S. Assistant Attorney Joel Blackwell's offer to a lesser charge of 
Attempt Carnal Knowledge and Assault, And after the Assistant U. 8. 
Atty. Joel Blackwell offer or explain to this honorable Court Judge 
Alexander Holtzoff on the above paragraph No. 7 stated herein. The 
honorable Judge Alexander Holtzoff reply was only (what was that Mr. 
Blackwell) and then his Honorable Judge Holtzoff begin to laugh. Also 
at the time conversation one of the defendant on the alleged charge 
with your defendant had gotten upset occasioned by the death of his 
sister and her burial (on October 10th 1962) Ipso facto. Also by the 
same defendant having been denied his Imploring Request to Attend 
Her Funeral and defendant lost control of himself after (for the second 
time) receiving such an offer and all four defendants had to be taken 
out of this Honorable Court. 

9. That trial was then set back and scheduled for then October 22, 
1962. 


10. That on or about October 22, 1962, defendant learned that trial 


has been postponed, because, one (1) of defendant's co-defendants has 
been granted a (90) ninety days Mental Observation to Saint Elizabeth's 
Hospital; defendant uas only or has not only been without knowledge of 
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the action of this Honorable Court, has not been properly notified by 
this Court of any future date fixed for the trial of this cause. 

11. That the defendant has been continuously confined in the D. C. 
Jail, in connection with the offense alleged in the Indictment herein, 
ever since May 5, 1962, and I, the defendant is now still so confined; 
that no legal showing for such delay appears of record in this cause. 

That by reason of the facts herein above set forth, the delay in 
the trial of this cause is unreasonable and without legal justification. 
That this defendant has been and is now deprived of his_constitutional 
right to a speedy trial; that this Court has thereby been divested of 
jurisdiction by its failure to accord the defendant a speedy trial as 
provided by the Sixth Amendment of the U.S. and Federal Constitution 
and the tardiness of the court in the premises likewise renders the 


proceeding herein null and void for the uncertainty within the meaning 
and bonded boundary of the Due Process of Law Clause of the Fifth (5) 
Amendment of the U. S. and Federal Constitution, 


Wherefore, the premises considered, defendant moves this 
Honorable Court to dismiss the indictment herein without prejudice, and 
to discharge the defendant from custody thereunder for want of a 
speedy trial. 

Respectfully Submitted in Good Faith 


/s/ Larry L, Mason 
Defendant Pro Se 
200-19th Street S. E. 
Washington 1, D. C. 


[JURAT dated November, 1962] 


[ Filed November 16, 1962] 
ORDER 


(JAMES C. OLIVER) 


This cause having come on for a hearing on a motion filed by the 
defendant in proper person to dismiss the indictment for want of a 
speedy trial and after testimony in open Court by the defendant, it is 
by the Court this 16 day of November, 1962, 

ORDERED that the motion to dismiss the indictment for want of 
a speedy trial be and is hereby denied. 

/s/ Luther W. Youngdahl | 
JUDGE 


[ Filed November 16, 1962] 
ORDER 
(JAMES C, OLIVER) 
Upon consideration of the motion by counsel for defendant for an 
examination of the mental competency of the defendant, pursuant to 
Title 24, Section 301, of the District of Columbia Code, as amended 


August 9, 1955, and the representations made in support thereof, it is 

this day of November, 1962, | 
ORDERED, that the defendant be and he is hereby committed to 

Saint Elizabeths Hospital for a period not to exceed ninety (90) days 


for examination by the psychiatric staff of that hospital and that after 
such examination a report be made to this Court as to: 

(1) Whether the defendant is presently so mentally incompetent 
as to be unable to understand the proceedings against him or to properly 
assist in the preparation of his defense herein; and 

(2) Whether the defendant, at the time of the alleged criminal 
offense committed on or about May 4, 1962 was suffering from a 
mental disease, or defect, and if so, whether his criminal act was the 
product of his mental condition; and it is 
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FURTHER ORDERED, that in the event there is no bed immediately 
available at Saint Elizabeths Hospital the defendant remain in the District 
of Columbia Jail to await transfer to Saint Elizabeths Hospital when a 
ped becomes available, and it is 

FURTHER ORDERED, that upon receipt by the Court of the report 
of the Superintendent of that hospital, the United States Marshal, or 
his designated deputy, is hereby authorized to bring the defendant, 
James C. Oliver, before this Court for such further proceedings in 
this matter as may be necessary, or, in the event the hospital report 
indicates that the defendant is competent to stand trial, the United 
States Marshal, or his designated deputy, is hereby authorized to 
transport the defendant to the District of Columbia Jail to await further 
action of this Court. 


/s/ Luther W. Youngdahl 
JUDGE 


/s/ Robert T. S. Colby 
Attorney for the Defendant 


/s/Joel D. Blackwell 
Asst. U. S. Attorney 


[ Filed November 30, 1962] 
LARRY L, MASON, 

On this 30th day of November, 1962, came the attorney of the 
United States; the defendant in proper person and by his attorney 
Theodore Agayoff, Esquire; whereupon the defendant's motion to dis- 
miss the indictment or discharge for want of a speedy trial is by the 
Court denied. 

The defendant is ordered committed to St. Elizabeths Hospital 
for a mental examination. 

By direction of 


WILLIAM B. JONES 
Presiding Judge 
Criminal Court # 4 
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[ Filed November 30, 1962] 


ORDER 
(LARRY L, MASON) 


Upon consideration of the motion by counsel for defendant for an 


examination of the mental competency of the defendant, pursuant to 
Title 24, Section 301, District of Columbia Code, as amended August 
9, 1955, and the representations made in support thereof, it is this 
30th day of November, 1962, 

ORDERED, that the defendant be and he is hereby aneatied to 
Saint Elizabeths Hospital for a period not to exceed ninety (90) days 
for examination by the psychiatric staff of that hospital and that after 
such examination a report be made to this Court as to: 

(1) Whether the defendant is presently so mentally incompetent 
as to be unable to understand the proceedings against him or to properly 
assist in the preparation of his defense herein; and | 

(2) Whether the defendant, at the time of the alleged criminal 
offense committed on or about May 4, 1962, was suffering from a mental 
disease, or defect, and if so, whether his criminal act was the product 
of his mental condition; and it is 

FURTHER ORDERED, that in the event there is no bed immediately 
available at Saint Elizabeths Hospital the defendant remain in the District 
of Columbia Jail to await transfer to Saint Elizabeths Hospital when a 
bed becomes available, and it is 

FURTHER ORDERED, that upon receipt by the Court of the report 
of the Superintendent of that hospital, the United States Marshal, or his 
designated deputy, is hereby authorized to bring the defendant, Larry L. 
Mason, before this Court for such further proceedings in this matter as 
may be necessary, or, in the event the hospital report indicates that the 
defendant is competent to stand trial, the United States Marshal, or his 
designated deputy, is hereby authorized to transport the defendant to 
the District of Columbia Jail to await further action of this Court. 


/s/ William B. Jones 
JUDGE 


[ Filed January 15, 2963] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 83,706 
SAINT ELIZABETHS HOSPITAL 
WASHINGTON 20, D. C. 


IN REPLY REFER TO: JHP/MMP 
Robert A. Crump 
January 11, 1963 


The Clerk 

Criminal Division 

United States District Court 
for the District of Columbia 

United States Courthouse 

Washington 1, D. C. 


Dear Sir: 

Mr. Robert A. Crump (Criminal Number 544-62), was committed to 
Saint Elizabeths Hospital on October 19, 1962, for a period not to exceed 
ninety days, upon an order signed by Judge Edward M. Curran, to be 
examined by the psychiatric staff of this hospital, It was further ordered 
that a written report be submitted to the Court regarding the patient's 
present mental condition, mental competency for trial, mental condition 
on or about May 4, 1962, and causal connection between the mental 
disease or defect, if present, and the alleged criminal act. 


Mr. Crump's case has been studied since the date of his admission to 
Saint Elizabeths Hospital and he has been examined by qualified psychia- 
trists attached to the medical staff of this hospital as to his mental 
condition. On January 10, 1963, Mr. Crump was examined and his case 
reviewed in detail at a medical staff conference. As a result of our 
examinations and'observation, it is our opinion that Robert A. Crump is 
mentally competent to understand the nature of the proceedings against 
him and to consult properly with counsel in his own defense. We find 
no mental disease or defect existing at the present time nor is there any 
indication that he was suffering from mental disease or defect on or 
about May 4, 1962. 

Sincerely yours, 


/s/ Dale C. Cameron, M. D. 
Superintendent 


Enclosure 
x * x 


[Filed February 13, 1963] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
Saint Elizabeths Hospital 
Washington 20, D.C. 


In Reply Refer to: JHP/DJO 
James C. Oliver 


The Clerk February 11, 1963 
Criminal Division 
United States District Court 
for the District of Columbia 
United States Courthouse 
Washington 1, D.C. 


Dear Sir: 

Mr. James C. Oliver #1 (Criminal Number 544-62), was committed to 
Saint Elizabeths Hospital on November 16, 1962, for a period not to ex- 
ceed ninety days, upon an order signed by Judge Luther B. Youngdahl, 
to be examined by the psychiatric staff of this hospital. It was further 
ordered that a written report be submitted to the Court regarding the 
patient's present mental condition, mental competency for trial, mental 
condition on or about May 4, 1962, and causal connection between the 
mental disease or defect, if present, and the alleged criminal act. 


Mr. Olivers case has been studied since the date of his admission to 
Saint Elizabeths Hospital and he has been examined by qualified psy- 
chiatrists attached to the medical staff of this hospital as to his mental 
condition. On February 7, 1963, Mr. Oliver was examined and his case 
reviewed in detail at a medical staff conference. As a result of our 
examinations and observation, it is our opinion that James C. Oliver 

is mentally competent to understand the nature of the proceedings against 
him and to consult properly with counsel in his own defense ‘ We find no 


mental disease or defect existing at the present time nor on or about 
May 4, 1962. 


Sincerely yours, 


/s/ Dale C. Cameron, M.D. 


Enclosure Superintendent 


CC: United States Attorney 
for the District of Columbia 
United States Marshal 
Copy To: Robert T. S. Colby, Esq. dated February 13, 1963 
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[ Filed March 1, 1963] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
Saint Elizabeths Hospital 
Washington 20, D.C. 


In Reply To: JHP/DJO 
Larry L. Mason 


The Clerk February 27, 1963 
Criminal Division 
United States District Court 
for the District of Columbia 
United States Courthouse 
Washington 1, D. C. 


Dear Sir: ‘ 

Mr. Larry L Mason #4 (Criminal Number 544-62), was committed to 
Saint Elizabeths Hospital on December 3, 1962, for a period not to ex- 
ceed ninety days, upon an order signed by Judge William B. Jones, to 
be examined by the psychiatric staff of this hospital. It was further 
ordered that a written report be submitted to the Court regarding the 
patient's present mental condition, mental competency for trial, mental 
condition on or about May 4, 1962, and causal connection between the 
mental disease or defect, if present, and the alleged criminal offense. 


Mr. Mason's case has been studied since the date of his admission to 
Saint Elizabeths Hospital and he has been examined by qualified psy- 
chiatrists attached to the medical staff of this hospital as to his mental 
condition. On February 25, 1963, Mr. Mason was examined and his 
case reviewed in detail at a medical staff conference. As a result of our 
examinations and observation, it is our opinion that Larry L. Mason is 
mentally competent to understand the nature of the proceedings against 
him and to consult properly with counsel in his own defense. We find 
no mental disease or defect existing at the present time or on or about 
May 4, 1962. 

Sincerely yours, 


/s/ David W. Harris, M. D. 
Acting Superintendent 
Enclosure 
CC: United States Attorney 
for the District of Columbia 
United States Marshal 


Copy To: Theodore Agayoff, Esq. dated March 1, 1963 


[ Filed March 20, 1963] 


moric$ FOR DISMISSAL OF INDICTMENT FOR LACK : 
OF SPEEDY TRIAL PURSUANT TO RULE 12(A)(B)(1)(2) . 
FEDERAL RULES OF CRIMINAL PROCEEDURES. 
[George F. Williams] 
I, George Williams Pro se hereby Respectfully moves this Honor- 


able Court to dismiss the indictment in this instant case for lack of 


speedy trial for the following reasons: 

That I fave been confined in Jail since May 5, 1962 without trial; 
that to delay prosecution at government request for a prolong period of 
time is a mockery of justice; that petitioner right to a speedy trial has 
within the meaning of the 6th Amendment of the United 


been violated 
that to allow Petitioner to remain in Jail for lack 


States Constitution; 
of a speedy trial is cruel and unusual punishment. 
Statement of Case 
I was indicted June 18, 1962 for violation of title 22, Section 
2801 (Carnal Knowledge). I was arrested May 5, 1962 for crime I did 
Not Commit. The Government has requested postponement of my trial 
several times against my consent. My case has been set for trial 
several times. June 18, -62, October 9-62, October 22 -62, February 
18, -63, March 4 -63, March 26 -63. This is plainly a violation of 
my Constitutional Right to a speedy trial. : 
Respectfully submitted 


/s/ George F. Williams 
Petitioner ProSe | 


Proof of Service 


I, George Williams hereby acknowledge that I have caused to be 


mailed Postage Prepaid one copy or the foregoing motion to David C. 


Acheson, U.S. Attorney at his address United States Courthouse, Wash- 


ington 1, D.C. 
/s/ George F. Williams 
Petitioner Pro Se 


before me this 15th day of March, 1963. 


/s/ Orange C. Dickey 
Notary Public 


Subscribed and Sworn to 
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Jurisdictional Statement 
I was indicted June 18, 1962 in violation of 22D.C. D.C. 2801 
Carnal Knowledge. Grand Jury No. 503-62-511-62-519-62. To entertain 
this instant Petition is invoked under the 5th Amendment United States 
Constitution and 6th Amendment United States Constitution and Rule 17 
of the Federal Rules of Criminal Procedures. 
Respectfully submitted 


/s/ George F. Williams 
Petitioner Pro Se 


[ Filed March 26, 1963] 
MOTION FOR DISMISS OF INDICTMENT FOR 
LIKES OF A SPEEDY TRAIL 
[James C. Oliver] 

Comes now, James C. Oliver Pro Se, and moves this Honorable 
Court to dismiss indictment for want of a speedy trial; and as grounds 
therefor, allege as follows; 

1. That on or about May 5, 1962 in the District of Columbia, 
this moving defendant was stopped by two plainclothesmen as he (defen- 
dant) was entering the home of Miss Doris Price; at which time, one 
of the plainclothesmen asked me was my name ''Tusong" and I answered 
"No" and told him my name was James Oliver. Then he informed me 
that my name was implicated in a ''Raping"' and which was said to have 
taken place on May 4, 1962 at that time I was taken to the scene where 
they (the plaintclothesmen) said the "Raping" took place; and from there, 
I was taken to No. 14 Precint (Police Station). After I arrived at the 


Precint I asked the (plainclothesmen who picked me up) for a "Spern 


Test"; but they had to leave so they turned me over to another plain- 
clothesmen by the name of Carlton Rogers and told me to ask him (Mr. 
Rogers) for a 'Spen Test"; but upon asking Mr. Rogers I was denied a 
"Spen Test"; at that time, I was interrogated by Mr. Rogers concerning 
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said crime. by told Mr. Rogers that I was not a par-taker in said crime 
nor had any knowledge of such and at that moment, Mr. Rogers grabed 
me in my collar and informed me that "if I repeat that I had nothing to 
do with said crime nor had any knowledge of it he would slap my black 
face" after this I was put in a squad-car and driver about the city looking 
for other accomplices "said" to have been par-takers in said crime 
(said by the officers). During the process of driving about the city, 
they (the officers) picked up one said George Williams and one said 
Timothy Smith and then returned back to No. 14 Precinct. 
(This was my second trip to No. 14 Precinct). 

2. That on or about same May 5, 1962, I was taken to the Sex 
Squad and brought before complaining witness (before being booked or 
taken in front ofa line-up) after I was taken before complaining witness, 
she then stated that I (James Oliver) was not a par-taker in said crime." 
At that time one Captain Charles Burn informed me to leave the room 
and to come back in when called. After I was called back in the room, 
the complaining witness was crying; then Captain Burn asked her (com- 
plaining witness again "was I (James Oliver) a par-taker in said crime;" 
“without raising her head, she stated "Yes." From the time I was picked- 
up, to the time I was taken before complaining witness, I was never 


confront with a warrant for my arrest. After I had "said" identified, 


supra, I was then fingerprinted and booked. 

3. That on same May 5, 1962, I was arraign before ai/ U.S. 
Commissioner for the District of Columbia, on the charge of "Rape"; 
"while prterings (while "I" was entering) the courtroom complaining 
witness was on the stand, stating that I was a pra-taker in said crime. 
Then the Judge said that he see no need in this going any further and 
then he said "hold for the grand jury.” The Judge set "no bond nor was 
I granted a prelimary hearing; I was then taken to the District of Columbia 
Jail, where I am presently confined. 

After arriving at the D.C. Jail, I requested a copy of my commit- 
ment paper; when I received said paper I discovered that I was charged 
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with "Carnal Knowledge" which is my present charge. 


4. That on or about June 18, 1962, I was indicted on the charge 
of "Carnal Knowledge" and was to stand trial on October 9, 1962. 

5. That on or about October 9, 1962, I was brought to the building 
that houses this Court by the U. S. Marshall, but, in lieu of having trial, 
I was only interviewed by my counsel, Mr. Robert T. S. Colby who was 
appointed by this Court to represent me. At which time, he informed 
me that the District Attorney Mr. Joel Blackwell, wnated to know 
"would I plead guilty" to "attempt Carnal Knowledge and Assault;" after 
I had refused to except said offer, supra I was detained in a cell in the 
said courthouse throughout the day food and subsequently returned to 
the D.C. Jail suffering from a violent headache 


1/ On May 5, 1962, I was arraign before a "Judge" on the Municipal 
Court sitting as a committing magistrate. 


by: hunger that the defendant was not informed by this court of any 
future date fixed for the trail of this cause. 

6. Onor about October 10, 1962, defendant was brought back to 
the building that houses this court by the U.S. Marshall; to stand trial; 
but in lieu of having trial, defendant was again detained in a cell in the 
said courthouse throughout the day (except for a period of (7) seven 
minutes at which time, defendant was interviewed by a government 
psychiatrist who after the interview informed defendant that he (defendant ) 
was mental incompetent, but, was still able to stand trial) and was then 
brought back to the D.C. Jail; suffering supra. 

7. Onor about October 11, 1962, defendant was brought back to 
the building that houses this court by the U.S. Marshall; but in lieu 
of having trial defendant was brought into a courtroom before Honorable 
Judge Holtzoff; at which time the District Attorney Mr. Blackwell, offered 
defendant a plea to a lesser charge (attempt Carnal Knowledge and Assaut); 
the defendant was upset occasioned by his sister's burial (on October 10, 


1962, ipso facto, also by defendant having been denied his imploring 
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request to attend her funeral and defendant lost control of himself after 


(for the second time) receiving such an offer and had to be taken out of 
the courtroom. 

8. That trial was then set back and scheduled for October 22, 
1962. 

9. That on or about October 22, 1962, defendant learned that 
trial has been postponed, because one (1) of defendant's co-defendant 
was granted a (90) ninety days mental observation to Saint Elizabeth's 
Hospital; defendant has not been properly notified by this court of any 
future date fixed for the trial of this cause. | 

10. That on or about November 16, 1962, defendant was brought 
back to the building that houses this court by the U.S. Marshall. 

On a motion that the defendant haves written by the motion was denied 
and the defendant was sent to Saint Elizabeth's Hospital for sali 
by Honorabe Judge Youngdahl. 

11. Onor about February 18, 1963, Defendant was to stand trial 
but the trial was delayed again and defendant, was not been properly 
notified by counsel, or this court of any future date fixed for the trial of 
this cause. | 

12. Onor about March 4, 1963, defendant was again brough back 
to this court to stand trial again and it was delayed defendant detained 
in a cell in the said courthouse throughout the day without being notified 
by my counsel Mr. Robert T. S. Colby and was then brought back to the 
D.C. Jail, suffering supra. 

13. That the defendant has been continuously condineds in the D.C. 
Jail in connection with the offense alleged in the indictment herein ever 
since May 5, 1962, and he is now still so confined; that no meee showing 
for such delay appears of record in this cause. 

That by reason of the facts hereinabove set forth the delay in the 
trial of this cause is unreasonable and without legal justification; that 
this defendant has been and is now deprived of his Consitiutional right 
to a speedy trial that this court has thereby been divested of: jurisdiction 
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by its failure to accord the defendant a speedy trial as provided by the 


Sixth Amendment of the Federal Constitution and the tardiness of the 


court in the premises likewise renders the proceedings herein void for 
uncertainties within the meaning of the due prosess of law clause of the 
Fifth Amendment of the Federal Constitution. 

Wherefore, the premises considered defendant moves this court 
to miss the indictment herein without prejudice and to discharge the 


defendant from custody thereunder for want of a speedy trial. 


Defendant Pro Se 
200 - 19th Street S.C. 
Washington, D.C. 
MRMORANDUM OF MOTION AND AUTHORITIES 
The defendant has a constitutional right and is entitled to a speedy 
trial under the Sixth Amendment of the Federal Constitution. 
Wherefore, the right to speedy public trail is denied, the remedy is 
by a motion in the trail court to discharge the defendant for want of a 
speedy trial, see: Parr v. United States, 351 U.S. 513: Pollard v. 
United States, U.S. 352 U.S. 354. 
Respectfully submitted: 


In good faith__/s/ James C, Oliver 
Defendant Pro Se 
200 - 19th Street S.C. 
Washington, D.C. 


Affirmed and subscribed to before me this , day of March 1963. 


Notary Public 


[Filed March 26, 1963] 
% 


MOTION FOR DISMISS OF INDICTMENT 
FOR LIKE OF A SPEEDY TRAIL 
[ROBERT A, CRUMP] 


Comes now I Robert A. Crump prose and move this Honorable Court 


to discharge the Defendant for want of a speedy trial and grounds there 
for allege as follows. 


That on or about May 6, 1962, in the District of Columbia I Robert A. 
Crump was picket up at my home at 6 clock on May 6, 1962, and was 
escorted to Number 14. Precinct by is plainclothesmen were I was 
question m¢ about a rape that took place on May 4, 1962, they question 
me about this I told them that I did not know nothing about it they took 
me to Number (1) were I was beating and kept 27 hour before I was 
arraigned before the Commissioner were I was being held without 

bail. Then I was taken up to the sex squad and brought before complaining 
witness/ before being booked or taken in front of a line-up/ after I was 
taken before complaining witness she then stated that I Robert A. Crump 
was not a (Par-take) in said crime at that time one captain Charles 

Burn punch me in my face and then informed me to leave the room and to 
come back in when called after I was called back in the room the com- 
plaining witness was crying. Then Captain Burn asked her complaining 
witness again was I Robert A. Crump a (Partaker) in said crime then she 
stated yes - yes- yes I was never confront with a warrant for my arrest. 
Then I was finger printed and booked they put me ina little room then 
five plainclothesmen came in and I can state my life and I can idenfieied 
all five of them. That they hit me and took me back down stair's to the 
cell block and threaten me that I better not said nothing about this. So 
they went back up stair's after arriving at the D.C. Jail they question 

a copy of my commitment paper I discovered that I was charged with 
carnal knowledge - which is my present charge that on or about June 
18, 1962, I was indicted on the charge of carnal knowledge and was to 
stand trial on October 9, 1962 that on or about October 9, 1962, I was 
brought to the buiding that houses this Court by the U.S. Marshall - but 
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in lieu of having trial I was only interviewed by my counsel Mr. 
Frank in who was appointed by this Court to represent me at which time 
he informed me that the District Attorney Mr. Joel Blackwell wanted 
to know would I plead guilty to attempt carnal knowledge and assault 
after I had refused to except said offer supra I was detained in a cell 
in the said Court-House throughout the day food and subsequently re- 


turned to the D. C. Jail suffering from a cold2/ 


On May 7, 1962, I was arraign before a Judge of the Municipal Court 


sitting as a committing magistrate. 


On or about March 4 1963 Defendant was again brought back to this 

Court to stand trial again and it was delayed. Defendant detained ina 

cell in the said Court-House throughout the day without being notified by 
my counsel Mr. Frankin and was then brought back to the D.C. Jail. 

That on or about the evening of March 14, 1963 Defendant and Co- Defendant 
was playing cards then one by the name of Raymond Woodey stated that 

Mr. Joel Blackwell offer him a Co-Defendant was told that Mr. Blackwell 
was in the hospital having a orperation. 


That same March 14, 1963 Defendant recieve a letter from his wife to 
be and she stated that she and Defendant Mother saw Miss Daine Wright 
going into the Safeway when she to supose to be sick in bed with the flu. 
And this was March 3, 1963 four days after the trail was delayed. 


Defendant has been in jail since May 7, 1962 without trail. Defendant 
has been lie to and would like to know if there any justice for him. 
Rule - 48B 

Rule - 4-C3 


1/__— By hunger that the Defendant was not informed by this Court of any 
future date fixed for the trial of this cause. That by reason of the 
facts hereinabove set forth the delay in the trial of this cause is 
unreasonable and without legal justification that this Defendant has 
been and is now derrived of his constitutional right to a speedy trial 
that this Court has thereby been divested of jurisdiction by its failur 
to accord the Defendant a speedy trial as provided by the Sixth 
Amendment of the Federal Constitution and the tardiness of. 
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The Court in the premises likewise renders the proceedings herein void 
for uncertainity within the meaning of the Due Process of law clause of 
the Fifth Amendment of the Federal Constitution. 


Wherefore the premises considered, Defendant moves this court to 
dismiss the indictment therin without and to discharge the Defendant 
from custody thereunder for want of a speedy trial. ! 

/s/ Robert A. Crum 
Defendant Prose 

* * * ' 


MEMORANDUM OF POINTS AND AUTHORITIES 


The Defendant has a Constitutional Right and is entitled to a speedy 

trial under the Sixth Amendment of the Federal Constitution. Wherefore 

the right to speedy public trial is denied the remedy is by a motion in 

the Trial Court to discharge the Defendant for want of a speedy trial. 

See Parry v. United States 351 U.S. 513: Pollard v. United States US. 

352 U.S. 354. : 
Respectfully submitted 


/s/ Robert A. Crump | 
Defendant Prose 


* * * 


[Certificate of Service] 
[JURAT] 


[Filed March 26, 1963] 
[DENIAL OF DEFENDANT'S MOTION TO 


DISMISS FOR LACK OF SPEEDY TRIAL] 


On this 26th day of March, 1963, came the attorney of the United 
States; the defendants in proper person, and by their attorneys: #1 - 
Robert T. S. Colby, Esq., #2 - Lowell H. Ewing, Esq., #3 - Daniel T. 
Franklin, Esq., and #4 - Theodore D. Agayoff, Esq.; whereupon the 
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defendants' motions to dismiss for lack of a speedy trial, coming on 
to be heard, are by the Court denied. 
By direction of 


Edward A. Tamm 
Presiding Judge 
Criminal Court #3 


* Ox 


[Filed March 29, 1963] 


[VERDICT] 

On this 29th day of March, 1963, came again the parties afore- 
said, in manner as aforesaid, and the same jury as aforesaid in this 
cause; whereupon the said jury resumes their deliberations. 

The jury returns into Court and, upon their oath, say that the 
defendant James C. Oliver is Guilty as indicted, that the defendant 
George F. Williams is Guilty as indicted, that the defendant Robert A. 
Crump is Guilty as indicted, and that the defendant Larry L. Mason is 
Guilty of Assault with intent to commit rape. 

The case is referred to the Probation Officer of the Court, and 
the defendants are remanded to the District of Columbia Jail. 

By direction of 


Edward A. Tamm 
Presiding Judge 
Criminal Court # 3° 


* OK OK 
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[NOTE FROM JURY TO JUDGE TAMM] 


1. We would like Govt. Exhibit No. 6 (the alleged statement of 
Crump) and a clarification of a point in the indictment. Does our verdict 
apply to each individual separately or to the group as a whole? 

2. We would like the testimony of the officer who stated he had 
heard Williams admit his participation in the offense. 

3. The jury would like any explanation possible of the ponons 
of the judge's charge defining the differences between the crime of 
rape and that of assault with intent to rape. We would also like the 
statement of the appeals court on testimony beyond that of the complain- 
ing witness considered necessary to reach a decision on the crime of 


rape. 


[NOTE FROM JUDGE TAMM TO JURY] 

The jury must return a separate finding as to each defendant in- 
dividually, and the evidence with reference to each defendant: ‘must be 
considered individually and a verdict returned with reference to each 
defendant, regardless of the verdict with reference to any other def- 
endant. : 


/s/ Tamm - Judge 


[Filed May 7, 1963] 
MOTION FOR A NEW TRIAL 


Now comes the defendant, George F. Williams, by his attorney, 


and moves the Court to grant a new trial herein on the following grounds: 


1. The verdict was contrary to the evidence. 
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2. The verdict was contrary to the weight of the evidence. 
8. The verdict was contrary to the law. 
4. The Court erred in admitting into evidence the written con- 
fession of the defendant Robert A. Crump which implicated this defendant. 
5. And for other and further grounds which will be more fully set 
forth at the hearing of this motion. 
/s/ Lowell H. Ewing 


* KO 


Attorney for George F. Williams 


[Filed May 10, 1963] 


MOTION FOR JUDGMENT OF ACQUITTAL NOTWITHSTANDING THE 
VERDICT AND IN THE ALTERNATIVE FOR A NEW TRIAL 


[LARRY L. MASON] 


Comes now the defendant, Larry L. Mason, by and through his 
attorney, Theodore D. Agayoff, and respectfully moves the following: 

1. The defendant moves the Court to enter a judgment of acquittal 
because he was denied the right to a speedy trial. 

2. The defendant also moves the Court to enter a judgment of 
acquittal of the offense of which he was convicted, that is, assault with 
intent to rape, because as a matter of law, the evidence is insufficient 
to sustain a conviction of such offense. 

3. In the altemative, the defendant moves the Court to grant him 
a new trial for the following reasons: 

a. The court erred in denying the defendant's motion for acquittal 
at the conclusion of the evidence. 

b. The verdict is contrary to the weight of the evidence. 

c. The verdict is not supported by substantial evidence. 

d. The court erred in curtailing a methodical and proper cross- 
examination of the complaining witness. 
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e. The court erred in admitting into evidence, the written state- 
ment of defendant Robert A. Crump, which implicated the defendant 
Mason, thus causing substantial prejudice to his right to a fair trial. 

¢. And for such other and further reasons aS will be brought to 
the court's attention upon a hearing of this motion. 

4 /s/ Theodore D. Agayoff 


[Certificate of Service] 


[Filed May 13, 1963] 


JUDGMENT AND COMMITMENT 
[JAMES C. OLIVER] 
On this 10th day of May, 1963 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Robert T. S. 


Colby, Esquire 


TIS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of CARNAL 
KNOWLEDGE as charged and the court having asked the defendant whether 


he has anything to say why judgment should not be pronounced, ad no 


sufficient cause to the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. | 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of NINE (9) YEARS TO THIRTY (30) YEARS 

IT IS ORDERED that the Clerk deliver 2 certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve a8 the commitment of the defendant. 


/s/ Eaward A. Tamm, 
United States District Judge. 
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2. The verdict was contrary to the weight of the evidence. 
3. The verdict was contrary to the law. 
4, The Court erred in admitting into evidence the written con- 
fession of the defendant Robert A. Crump which implicated this defendant. 
5. And for other and further grounds which will be more fully set 
forth at the hearing of this motion. 
/s/ Lowell H. Ewing 


eK 


Attorney for George F. Williams 


[Filed May 10, 1963] 


MOTION FOR JUDGMENT OF ACQUITTAL NOTWITHSTANDING THE 
VERDICT AND IN THE ALTERNATIVE FOR A NEW TRIAL 
LARRY L. MASON 


Comes now the defendant, Larry L. Mason, by and through his 


attorney, Theodore D. Agayoff, and respectfully moves the following: 


1. The defendant moves the Court to enter a judgment of acquittal 
because he was denied the right to a speedy trial. 

2. The defendant also moves the Court to enter a judgment of 
acquittal of the offense of which he was convicted, that is, assault with 
intent to rape, because as a matter of law, the evidence is insufficient 
to sustain a conviction of such offense. 

3. In the alternative, the defendant moves the Court to grant him 
a new trial for the following reasons: 

a. The court erred in denying the defendant's motion for acquittal 
at the conclusion of the evidence. 

b. The verdict is contrary to the weight of the evidence. 

c. The verdict is not supported by substantial evidence. 

d. The court erred in curtailing a methodical and proper cross- 
examination of the complaining witness. 
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e. The court erred in admitting into evidence, the written state- 


ment of defendant Robert A. Crump, which implicated the defendant 
Mason, thus causing substantial prejudice to his right to a fair trial. 
f. And for such other and further reasons as will be brought to 
the court's attention upon a hearing of this motion. 
/s/ Theodore D. Heasore 
[Certificate of Service] 


[Filed May 13, 1963] 
JUDGMENT AND COMMITMENT 
[JAMES C. OLIVER] 

On this 10th day of May, 1963 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Robert T.S. 
Colby, Esquire 

IT IS ADJUDGED that the defendant has been commictad upon his 
plea of not guilty and a verdict of guilty of the offense of CARNAL 
KNOWLEDGE as charged and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced,ad no 
sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of NINE (9) YEARS TO THIRTY (30) YEARS 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Edward A. Tamm, 
United States District Judge. 


[Filed May 13, 1963] 


JUDGMENT AND COMMITMENT 
[GEORGE F, WILLIAMS] 

On this 10th day of May, 1963 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Lowell H. 
Ewing, Esquire 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of CARNAL 
KNOWLEDGE as charged and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, amd no suf- 
ficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of NINE (9) YEARS TO THIRTY (30) YEARS 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Edward A. Tamm, 
United States District Judge. 


[Filed May 13, 1963] 


JUDGMENT AND COMMITMENT 
[ROBERT A. CRUMP] 
On this 10th day of May, 1963 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Daniel T. 
Franklin, Esquire 
IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of CARNAL 


45 


KNOWLEDGE as charged and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of NINE (9) YEARS TO THIRTY (30) YEARS 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Edward A. Tamm, 
United States District Judge. 


The Court recommends commitment to: An institution where the 


defendant wijl receive vocational training. 


[Filed May 13, 1963] 


JUDGMENT AND COMMITMENT 
! LARRY L. MASO 

On this 10th day of May, 1963 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Theodore 
Agayoff, Esquire : 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of ASSAULT WITH 
INTENT TO COMMIT RAPE dé /crbyeed and the court having asked the 
defendant whether he has anything to say why judgment should not be 


pronounced, and no sufficient cause to the contrary being shown or 


appearing to the Court, : 
IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 


IT IS ADJUDGED that the defendant is hereby committed to the 
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custody of the Attorney General or his authorized representative for 
imprisonment for a period of FOUR (4) YEARS TO FIFTEEN (15) YEARS 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Edward A. Tamm, 
United States District Judge. 


[Filed May 15, 1963] 
NOTICE OF APPEAL 
[ROBERT A. CRUMP] 

Notice is hereby given that Robert A. Crump Petitioner in the 
above entitle cause hereby appeal to this Court from the judgment of 
this Court on 5-10-63. 

/s/ Mr. Robert Crump 


[JURAT - Dated May 13, 1963] 


[Filed May 17, 1963] 
NOTICE OF APPEAL 
[GEORGE F, WILLIAMS] 
Name and address of appellant 
George F. Williams, District Jail 
Name and address of appellant's attorney 


Offense Rape 

Concise statement of judgment or order, giving date, and any sentence 
May 10, 1963 - imprisonment for 9 to 30 years 

Name of institution where now confined, if not on bail 
District Jail 
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‘ | 
I, the above-named appellant, hereby appeal to the United States 


Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. | 


May 13, 1963 /s/ George Williams 
Date Appellant 


| Filed May 17, 1963] 


NOTICE OF APPEAL 
{ [LARRY L. MASON] 


Name and address of appellant 


Larry L. Mason 
D.C. Jail 


Name and address of appellant's attorney 


Offense Assault With Intent To Rape 
Concise statement of judgment or order, giving date, and any sentence 
May 10, 1963 - No. 4 - Larry L. Mason - sentenced to imprisonment 
for a period of four (4) to fifteen (15) years. Rema nded to the Dis- 
trict of Columbia Jail. : 
Name of institition where now confined, if not on bail 
District of Columbia Jail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


5/17/63 /s/ Larry Lee Mason 
Date Appellant 


* OK 


[Filed May 21, 1963] 


MEMORANDUM 
[LARRY L. MASON] 
The defendant's motion for judgment of acquittal or in the alternative 
for a new trial is denied. 
The oral motion made by defense counsel for alteration in the sen- 
tence imposed upon this defendant is denied. 


/s/ Tamm 
JUDGE 


Dated: 5/21/63 


[Filed May 21, 1963] 


MEMORANDUM 


GEORGE F. WILLIAMS] 


The defendant's motion for a new trial is denied. 


/s/ Tamm 
JUDGE 


Dated: 5/21/63 


[Filed June 12, 1963] 


MEMORANDUM 


The motion of defendant George F. Williams for a new trial is 
denied. 

The motion of the defendant Larry L. Mason for a new trial or 
judgment of acquittal is denied. 

The Court also denies counsel's request that defendant Larry L. 
Mason be resentenced under the provisions of the Youth Corrections Act. 


/s/ Tamm 
Dated 6/12/63 JUDGE 
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[Filed June 12, 1963] 
NOTICE OF APPEAL 
[JAMES C. OLIVER] 

Notice ¢s hereby given that James C. Oliver Petitioner in the above 
entitle cause hereby appeal to the Court from the final judgment of this 
Court entere? in this Court on 5-10-63. 

/s/ James C. Oliver 
[JURAT - Dated May 13, 1963] 


[POINTS AND AUTHORITIE S] 


One] The Court errored in not granting the motion to dismiss the indict- 


ment. 

Two] The errored in not granting the motion for a mistrial because it 
was highly impossible for the Court to get facts from the witness 
due to the fact that the witness was hysterically upset and could 
have 

Three] The Court errored in not granting the motion for an acquittal 
because the Government did not present sufficient evidence to gain 
a conviction for such an offence. | 

Four] The testimony of the arresting officer should have resulted 
to a mistrial because his statement alone That defendant committ- 
ed the crime was insufficient as evidence and should have been dis- 
missed. 

Five] Petitioner was arrested without a warrant and the officers vio- 
lated Rule 5 of the F.B.C.P. and the Court's Mallory Rule. 

Six] Petitioner's counsel fail to renew the motion for an acquittal 
after the F.B.1. had been dismissed as stated in the F.R.C.P. 
Petitioner's counsel did not defend Petitioner to the best of his 
ability that fact is evident. : 

Seven] The Court errored in not granting Petitioner lesser charge as 
and other defendant. If one Defendant was judged to a lesser charge 
So is this defendant because they both were convicted on the same 
charge and evidence. 

/s/ James Oliver 


—_ 


[Filed May 15, 1963] 


[AFFIDAVIT FOR LEAVE TO APPEAL WITHOUT COSTS] 
JAMES C. OLIVER] 

Comes now James C. Oliver and move this Court for leave to 
appeal in forma pauperis to the Appeals Court from the final judgment 
of this Court on 5-10-63 issued in said cause without prepayment of 
cost and fees in connection with said appeal and for an order directing 
that a transcript of all proceedings and in said cause be prepared at the 
expence of the United States for transmittal to the said Court of 
Appeals as prescribed by law and the Rules covering appeal and such 
and that a copy of the transcript be furnished to petitioner James C. 
Oliver at the expense of the United States and in support of this application 
petitioner has attached here a statement of Points and Authorities upon 
which he intends to appeal and in affidavit pursuant to the provision of 
Title 28 U.S.C. 1915 

/s/ James C. Oliver 


[Filed June 12, 1963] [Leave to proceed in forma pauperis granted] 


/s/ Tamm, Judge 


AFFIDAVIT OF JAMES C. OLIVER 


I, James C. Oliver being sworn on oath depose and says: Iam 
the petitioner in the foregoing appeal and is now confined in the District 
of Columbia Jail. Iam a citizen of the United States and unable to pro- 
secute cause of action under the terms and provisions of the 28 U.S.C. 
1915 and I desire to prosecute an appeal without prepayment of costs to 
the United States Court of Appeals from the judgment of this Court. 
Because of poverty I am unable to pay cost of transcript or give security 
of same. I believe I am entitled to the redress I seek. 

Submitted in Good Faith 

[JURAT - Dated May 13, 1963] 
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EXHIBIT NO. 1 (Page 1 of 4) 


(Jury Action 
No. 544-62 (Court Action 


Charge - Carnal Knowledge (22 DCC 2801 


UNITED STATES 
vs. 
LARRY L. MASON 


Plaintiff. 


Defendant. 

For Plaintiff Schroeder (See below) ! 
For Defendant a/c Peter D. Ehrenhaft 
Arraignment 6/22/62 
Plea not guilty X 

* * 
Trial set for 10/0/62 10/22/62 2/18/63 344/63 
Trial continued to 3/26/63 
Jury sworn 3/26/63 
Jury respited to 3-27; 3/28; 3/29 
Verdict GUILTY OF ASSAULT WITH INTENT TO Coen cK - REF. - 

REM. 

Motion for new trial (Granted) (Denied) (Submitted) 
Sentenced 5-10-63; 4 to1l5 yrs. rem. Tamm, J. 

* * * * 
Arraignment Justice McGuire, CJ 
Trail Justice TAMM, J. 


CRIMINAL CASE CARD 
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6/20/62: Affidavit for leave to proceed in forma pauperis granted and 

filed. ORDER appointing Theodore Agayoff, McLachlen Bank Bldg., as 

counsel to defend, filed. COPY OF INDICT. GIVEN TO DEFT. cert. filed. 
McGuire, C. J. 


7/5/62 Oral Mo. for fixing bond in the sum of $3500 argued and granted. 
McGarraghy, J. 


10-5-62 Capital list of Jurors & witnesses served personally on Deft. 
at D.C. Jail on 10-4-62, filed. 


10/9/62 Cont'd. to 10/22/62 Deft's #1 Mo. for mental exam pending and 
the Deft. was sent to Psychiatric Clinic for evaluation. 
McGuire, C. J. 


10/19/62 Cont'd. from 10/22/62 to 2/18/63 mental exam order for Deft. 
#3. by Judge Curran. 
McGuire, C. J. 


11-13-62 Motion of Deft. for order for mental exam of Deft. and affidavit 
in support thereof, filed. (Theodore D. Agayoff) 


11-15-62 #4. Motion of Deft. to dismiss the indictment or discharge 
for want of speedy trial, filed. (By Deft.) 


11-30-62: #4. Motion for order for mental examination heard and 

GRANTED. ORDER committing deft. to St. Elizabeths Hospital for 

90 days for mental examination, filed. Motion to dismiss indictment 

or discharge for want of speedy trial DENIED: Remanded. Cert. filed. 
Jones, J. 


2-8-63: CAPITAL LIST OF Witness served personally on deft. at St. 
Elizabeth Hosp. on 2-7-63, filed. 


2/11/63 Cont'd. at Mr. Ewing's request -- He is going into the hospital -- 
case cont'd. to 3/4/63 from 2/18/63. 


McGuire, C. J. 


2-25-63 Capital list of Jurors served personally on Deft. at St. Eliz. 
Hospital on 2-18-63, filed. 


3/4/63 Cont'd. to 3/26/63 at Gov. request -- complaining witness has flu. 
McGuire, C. J. 


3-1-63; #4. Letter dated 2-27-63 from David W. Harris, M. D. Act. 
Supt., St. E's Hosp. advising that deft. is mentally competent to understand 
the nature of the proceedings, filed. (Copy sent. to T. Agayoff). 
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EXHIBIT NO. 2 (Page 2 of 4) 


Card No. 2; Deft. #4: Larry L. Mason: 
Criminal No. 544-62 


3-11-63 Capital List of Jurors and additional Witness list served per- 
sonally on Deft. at D. C. Jail on 3-8-63, filed. 


3-26-63: Motion of deft to dismiss for lack of a Speedy trial denied. 
Tamm, J. 


3-27-63: Motion to suppress evidence argued & denied. 
Tamm, J. 


5-10-63 #4. Motion of Deft. for judgment of acquittal notwithstanding 
the verdict & in the alternative for a new trial, filed. 
(Theodore D. Agayoff) 


5-17-63 #4. Affidavit of Deft. in support of application for leave to pro- 
ceed on Appeal without prepayment of costs, filed. (By Deft.) 


5-17-63: Affidavit of Deft. in support of application to proceed without 
prepayment of costs (fiat). Tamm, J. 

Motion for Judgt. of Acquittal notwithstanding the verdict and in 
the alternative for a new trial heard and submitted; Deft. Rem. 

Tamm, J. 

Withdrawal of Theodore D. Agayoff as attorney for the Deft., 
Larry L. Mason (fiat) Tamm, J. 
5-18-63: As of May 17, 1963: Notice of Appeal, filed. (Appeal granted.) 
See Judge Tamm, blotter 5-17-63) 


5-21-63: Memo. Denying Deft's motion for judgment of acquittal or in 
the alternative for a new trial. The oral motion by Def. counsel for al- 
teration in sentence imposed is denied. Tamm, J. 


5-27-63 Election against service of sent. executed by defendant, filed. 


6-12-63; Memo denying motion of deft., Larry Mason for a new trial or 
judgment of acquittal; denying counsels request that deft. Larry L. Mason 
be resentenced under provisions of the Youth Corr. Act. 

Tamm, J. 
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EXHIBIT 1 (Page 4 of 4) 


7-18-63 Ea. Certified copy of ORDER from USCA appointing Charles 
J. Pilzer, Esq. to represent James C. Oliver, C. Frank Reifsnyder, 
Esq., to represent George F. Williams, W. Byron Sorrell, Esq., to 
represent Robert A. Crump and Peter D. Ehrenhaft, Esq., to represent 
Larry L. Mason and ordering that these cases are CONSOLIDATED 

for all purposes; that the joint appendix shall be prepared at the expense 
of the U. S. and that the cases shall be heard on the reporter's steno- 
graphic transcript in lieu of printing same in the joint appendix and 
directing the Clerk ofthe District Court to transmit to the USCA the 
reporters transcript of the trial proceedings as a supplemental record 
on appeal immediately upon its being filed in the District Court and that 
the procedural dates for complying with Rules 15, 16b and 18a of the 
General Rules of the USCA shall commence as of the date the reporter's 
transcript is filed with the Clerk of the USCA as a supplemental record 
on Appeal, filed. 


8/2/63 Refusal of Deft. to sign election against service of sentence 
filed. 


8-30-63; Motion of deft. for reproduction of material at expense of 
U.S. to be submitted to U.S.C.A. as a supplemental record, filed. 
(Cert. of Serv. and Consent) 


8-30-63; Order for reproduction of material at expense of U.S. to be 
submitted to U.S.C.A. as a supplemental record, filed. Jones, J. (Copy 
to Rawls, Henderson, Williamson) 


BRIEF FOR APPELLANT 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,937 
JAMES C. OLIVER 
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LTATEMENT OF GUESTIONS FRESENTED 


1. Whether itis error for a District Court to allow the jury 


in a criminal case charging a violation of 22D. C. Code 2863 where 


e { 
there pre several co-defendants to hear evidence 2f a confession mace 


by cne cefencant without celeting therefrom all references to co-defendants 
not essential to the confession: 

2. ‘hether acmissions made at the police station by cefencant 
efter arrest but before being taken before 2 comvzaitting magistrate or 
comzaissi-cner should de received in evicence if the prosecutia fails to 
show probable cause or cfficial evicence of 2 warrant actually executec 
for the arrest and waere such admissioas were mace after the Cefencant 
first Geniec involvement in the Afeuse ” 

“ Jacther statement frow complainiug witness that offense 
wae Qomrittec: by "kin of ' cefencant is probable cause for arrest of 
cefencant? 

Jhetaor the verdict Jf the jury is based upon sufficient 
eviceace in 2 criminal case charging violation of 22. 2. cone 2801, 
when the complaining witness cannct identify cefencant, anc remaining 
evidence, except for cisclaimec auiissicns, r.erely shows that cefencant 


was et the scene at the time of the offense : 


5. Vhether Cefendant is ceprivec of right to a speecy trial 
in 9 criminal case for violation of 22 5, S. Code 2803 when the case 


is not reachec for trial until almost eleven =ionths after arrest anc when 


tenticl portion of the celay results from causes not cirectly relatec 


smother it is error to reac to the jury in 2 criminal case 

charging vislation of 222. 5. Sode 2801 portions of the testimony of a 
police officer after the jury retires to deliberate, which testimony con- 
tains references to admissions of 2 sefencant thor than the one requested 
by the jury over the objection of the cefencant? 

7. Jnether the police can properly refuse to make @ sperm 
test of one 2ccused with violation of 22 DB. ©. Soce 2801 where there 
are cther persons charged! anc where the accusec requests such 2 test 
at the time of arrest: 


8. nether it is error for the District Court te refuse to 


Se mee. 


grent 2 mistrial in 2 case for vicletion of 22 D. ©. Coce 2801 when the 


iplaining witness breaks into tears anc when the testizaony of the 
complaining witness is comtracictory aac at variance with that of the 
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>ther witnesses 
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JURISDICTIONAL STATEMENT 


Appellant Oliver was indicted for the crime of Carnal 


Knowledge. 22 D.C. Code 2801. The jurisdiction of the District Court 


is established by 11 D.C. Code 306 and 24 D.C. Code 401. 


Appellant Oliver was found guilty of the offense of 
Carnal Knowledge as charged in the indictment (22 D.C. Code 2801) and 
was sentenced to imprisonment for a period of 9 to 30 years. The 
District Court granted Oliver leave to prosecute this appeal as a pauper 
without prepayment of costs. 28U.S.C. 1915. The jurisdiction of this 
Court is established by 28 U.S.C. 1291 and 28 U.S.C. 1294. 

The indictment and plea of the Appellant Oliver are con- 
tained in the Joint Appendix, Page 5, and the Notice of Appeal, along with 
Affidavits for Leave to Appeal Without Costs are contained in the Joint 


Appendix, Pages 49 and 50. 


STATEMENT OF THE CASE 


This is an appeal from the Judgment and Commicens 
by the United States District Court for the District of Columbia entered 
on May 10, 1963 (JA 43) by the terms of which the Appellant James Cc. 
Oliver was adjudged guilty as charged and convicted of the offense of 
Carnal Knowlsdge on an indictment filed June 18, 1962 (JA 5) med com- 
mitted for imprisonment for a period of 9 to 30 years. | 

The Appellant Cliver was arrested without a warrant for 
this offense on May 5, 1962 at 8:00 A.M. (TR 130, 136, 144) by Detective 
William F. Eger of the 14th Precinct (TR 132). Detective Eger testified 
at the trial, over objection by defense counsel, that he went to investigate 
an alleged assault on Diane Wright at 4440 Ponds Street, N.E. | in the 
District of Columbia (TR 133) at about 8:45 P.M. on May 4, 1962. The 
detective testified that he went into the kitchen where Diane Wright was 
seated and she was crying and very hysterical and very eee he sat down 
at the table and told her to try to compose herself and tell him what hap- 


pened. She told him that she and her companion Timothy Smith were 


walking west in the 4400 block of Ponds Street and they were approached 


by six or seven Negro males, and cie of them struck Timothy on the side 
of the face and he fell to the ground, and possibly one of the shirts was 
placed over her head and then she was carried from that location to the 
Aquatic Gardens at the foot of Douglas Street. She said when she was 


first crabbed, cne of the subjects said, "you better nct sa anything about 
res 3 y anything 


=e 

this because Tucson is my cousin." They proceeded to carry her to the 
foot of the Aquatic Gardens, on the baseball diamond, where she stated 
two of the subjects held her arms anc two, cne on each leg, held her legs 
while one of the subjects hac sexual relati:ns with her. Then each in turn 


had sexual relations with her. She said that she was going to scream 


but the group said if she did scream before they left, they would hang her. 


She said she was kicked several times anc punched. (TR 133-135). De- 
tective Eger inquired in the neighborhoce and discovered an address at 
which there was 2lleged to live a person by the name Tucsen. A woman 
who was suppesed to be the aunt of Tucson was pointed out to the officer 
(TR 135). The officer questicned the woman and as 2 result of this con- 
versation on the following morning, May 5, 1962 at 8:30 A.M. the detect- 
ive went to a housing project and was standing in the court between the 
buildings when 2 person whe was later identified to him as Appellant Oliver 
apprcached him (TR 135, 144). Detective Eger first saw the Appellant 
Oliver about 25 or 30 feet away anc observed that the Appellant Oliver 
looked 2 little puzzled. As Appellant Oliver approached him, the De- 
tective asked the Appellant Oliver if his name were “Tucson”. Appellant 
Oliver admitted it was and told the Detective his real name was James 

C. Cliver (TR 136). The Detective testified that he had a knowledge of 

a warrant outstanding for the arrest of one James C. Oliver for assault 
arising out of some incident other than the cne involved in this case. 


(TR 136, 194). Detective Eger said at first that the only information in 
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his possession when he arrested Appellant Oliver was that Diane Wright 


had told him that one of the persons who had attacked her had said that 
Tucson was his cousin. Detective Eger indicated that he understood 
Appellant Oliver to be Tucson and not Tucson's cousin. (TR 191). 
Later, on recross-examination the Detective went into detail concerning 
his knowledge of the existence of a warrant (TR 194), but did not have 
the warrant in his possession at the time he arrested Appellant Oliver. 
(TR 195). Inthe vor dire examination there was some confusion concern- 
ing what forms, if any, Detective Eger had filled out in connection with 
the apprehension, arrest and booking of Appellant Oliver. As a result 
of this line of inquiry, the Court ordered production of the arrest book 
and several other items from the records of the police. These records 
were produced in the court room subsequently; however, at no time did 
the Government introduce any evidence during the vor dire examinations 
preliminary to the admission of the confessions other than the mere 
oral statement of Detective Eger that there was, in reality, any such 
warrant. The warrant itself was never produced, nor was it shown that 
Appellant Oliver was ever booked on the charge for which the alleged 
warrant was issued. Detective Eger then took Appellant Cliver to the 
14th frecinct, arriving at 8:50 A.M. and turned Appellant Oliver over 
te Detective Conncr (TR 130) at about 9:00 or 9:05 (TR 185). 


Detective John C. Connor testified that he was a private 


Sa 
assigned to the 14th Precinct working on the merning of May 5, 1962 
and that about 8:55 that morning, Detective Eger brought in Appellant 
Oliver and turned Appellant Oliver over tc Detective Connor at about 
9:00 cr 8:55. Detective Ever testified that he did nct know what time 
Appellant Cliver was actually booked at the station (TR 193) although 
later on when Detective Eger was presented with a copy of an arrest 


book which had been produced as a result of the demanc cf counsel at 


the time of an earlier vor dire examination of Detective Eger, (TR 130), 


Detective Eger stated that the record showed that Appellant Oliver was 
booked at 3:40 P.M. on May 5, 1962. (TR 193). 

Private Connor testified, both cut of and in the presence 
of the jury, that Appellant Cliver admitted he was involved in the offense 
and that Appellant Oliver had stated that he was the last one to have 
intercourse with complainant and that Appellant Oliver asked her if she 
was doing favors and she had said yes but to hurry up because she had to 
gohome. This testimony was received over objection of counsel for 
Appellant Oliver. Private Connor testified that Officers Kuntz and Reger: 
were present at the time this incriminating statement, or confession, 
was elicited from Appellant Oliver (TR 196-198); and that these state- 
ments were obtained from Appellant Oliver at about 9:20 A.M. (TR 197). 
Private Connor also testified that Appellant Oliver told him that the Appel- 
lant Williams had also participated in the offense and that based upon this 


statement Private Connor stated that he went cut and arrested Appellant 
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Williams. (TK 199-200). 


Detective Alton M. Bell, also stationed at the 14th Pre- 
cinct, testified that he had criginally gone to investigate the complaint 
on the evening of May 4 and that he had gone to the area of the Aquatic 
Gardens which were located near Anacostia Road and Douglas Street, 
N.E. and discovered there cn a baseball ciamond a pair of seo which 
the complaining witness later identified as the ones which she was wearing 
previcus to the attack on May 4, (TR 146-147). Detective Bell was again 
on duty on Sunday, May 6, 1962, working from midnight until 8:00 A.M. 
ane based upon infermaticn which he had received from two other detect- 


that 
ives on the 4-12 shift/ the other detectives had obtained from Appellants 


Oliver and Williams (TR 152-153), he went out and arrested Appellant 


Crump at 6:23 A.M. on May 6, 1962. (TR 148, 153). Immediately 


after arrest, Crump was transported to the 14th Precinct arriving there 
at 6:30 A.M. (TR 148, 153-154) and that Appellant Crump immediately 
upon arriving at the station admitted his part in the rape and prepared 
a written statement in his own hancwriting which was witnessed by 
petecine Bell, which statement was completely voluntary (TR 153-155) 
and which statement was later received in evidence as Govemment 
Exhiblle No. 6 (TR 167) over objection of all defense counsel. | 
Detectives Benjamin J. Chaplin and Carlton L. iosens 
also testified that they were detectives attached to the 14th Precinct and 


they were on duty in the evening of May 7, 1962 and that Appellant Mason 


e 
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came veluntarily to the police station (TR 199-205) at about 7:30 P.M. 
(TR 206) and that the detectives informed Appellant Mason they were 
looking for him in connection with a rape which occurred on May 4, 
1962 in an area known to them as the lily poncs and that according to 


Detective Chaplin, Appellant Mason stated that he was present at the 


time along with several cthers and that he was the fourth or fifth subject 


to lay on top of the girl. Before he could enter the girl, one of the other 
subjects in the area pulled him cff of the girl. (TR 206). 

According to Detective Rogers, Appellant Mason stated 
that he had heard he was being locked for by the police in connection 
with an alleged rape that occurred over there in the lily ponds and he 
stated that he was one of the ones that committed this thing; that he was 
the fourth or fifth man when he finally decided to get on top of the young 
lady, that he changed his mind and decided against it; that he, Detective 
Rogers and Detective Chaplin placed Mason under arrest. 

Appellant Oliver was taken before the Municipal Court 
on May 5, 1962. 

On June 18, 1962, the Grand Jury returned an indictment 
in one count against all four Appellants, Oliver, Williams, Crump anc 
Mason, for violation of 22 D.C. Cade 2801. (JA 5)- 

Cn June 22, 1962, the Appellants were arraigned before 


Judge McGuire in the United States District Court fer the District of 
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Columbia and Appellant Oliver appearing without an attorney pleaded 


"not guilty". Trial was set for October 9, 1962 JA 51), a period of 
53 days. In the meantime, the Appellant Oliver was confined io jail due 
to his inability to make bond. He forwarded a letter, complaining about 
severe headaches and other problems, to his court appointed Eanes 
Robert T. S. Colby, Esquire. This letter was attached to a Motion for 
Mental Examination which was filed by Mr. Colby on Ccteber 1, 1962. 
When the case was called for assignment to trial before 
Judge McGuire on October 9, 1962, it appeared obvious that the trial 
would not be reached that day because the Assistant United States Dis- 
trict Attorney was engaged before Judge Holtzoff in ancther matter and 
could not ascertain the exact date he would conclude in that othe matter. 
(Transcript cf proceedings before Judge McGuire, October 9, 1962, 
Reporter: Rawls, Supplemental Record on Appeal). On this same date, 
Judge McGuire considered the Motion for Mental emeaen filed by 
attorney for Appellant Oliver (JA 9) and indicated that he did net consider 
the Motion sufficient. In effect, he denied the same, but inagmuch as 
the case would not be reached for trial, the Judge ordered the Appellant 
Oliver to be referred to the Legal Psychiatric Services for examination 
and 2 report to be made to the Court. (JA 10). The examination was 
made by David A. Lanham, M.D. and a report filed on October 10, 1962. 


(JA 10). The report indicated that the Appellant Oliver was able to under- 
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stand the proceedings against him and was competent to stand trial at 
that time and able to assist in his own defense. The trial had at the 
same hearing been continued to October 22, 1962 in any event as a result 
of the unavailability of the District Attorney. (Transcript proceedings 
before Judge McGuire, October 9, 1962, supra). 

Motion for Mental Examination was filed by Appellant 
Crump on October 12, 1962. This Motion came on for hearing before 
Judge Curran on October 19, 1962. (JA 52). Appellant Crump was com- 
mitted to Saint Elizabeths Hospital for a period not to exceed 90 days 
(JA 12) and the case was continued to February 18, 1963. (JA 52). There 
was nothing to indicate that Appellant Oliver had requested or concurred 


in the granting of this continuance. 


On November 7, 1962, Appellant Oliver, pro se, filed 2 


Motion to Discharge for Want of A Speedy Trial. (JA 13). On November 
13, 1962, Appellant Mason filed a Motion for Mental Examination QA 16) 
and two days later on November 15, 1962, the same Appellant Mason 
filed 2 Motion to Discharge for Want of A Speedy Trial. (A 18). On 
November 16, 1962, the Motion to Dismiss filed by Appellant Oliver on 
November 7, 1962, came on for hearing before Judge Youngdahl and an 
Order was entered denying the same. (JA 25). At the same hearing, 
Judge Youngdahl apparently reconsidered the Motion previously filed by 


Appellant Oliver for mental examination on October 1, 1962 which had 
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already been heard by Judge McGuire on October 9, 1962 (JA 10). Not- 
withstanding the report which had been filed with the Court on October 
10, 1962 (JA 10), the Judge committed Appellant Oliver to Saint Eliza- 
beths Hospital for a period not to exceed 90 days. (JA 25). During the 
commitment of Appellant Oliver to Saint Elizabeths Hospital, other 
motions were filed by another Appellant in the case, but do me appear to 
be relevant to Appellant Oliver's position in that his report on Saint 
Elizabeths Hospital was not filed until February 13, 1963, the period 
of 90 days would have expired on February 14, 1963. (A 29). The 
report from Saint Elizabeths Hospital was in no way different from the 
report submitted by the Legal Psychiatric Services almost four months 
earlier, on October 10, 1962. | 


On February 11, 1963, the trial date was continued from 


February 18 to March 4, 1963 at the request of counsel for Appellant 


Williams, in the Court below, who stated that he was entering the hospital 
and would be unavailable for trial. As a result cf this, the case was con- 
tinued until March 4. (Transcript of proceedings, February L, 1963, 
before Judge McGuire, Supplemental Record on Appeal). (Exhibit No. 1, 
ja 52. | 

When the case was reached for trial cn March 4, 1963, 
the case was once again continued to March 26, 1963 upon request of the 


Government because the complaining witness either was, or had been, 
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ill with the flu. (Transcript of proceedings, March 4, 1963, before 


Judge McGuire, Supplemental Reccrd on Appeal). (Exhibit Nc. 1, JA 52). 
Finally, on March 26, 1963, the trial of the case first 

commenced. The jury was sworn on March 26, 1962. The Court 

ruled near the commencement of the trial that it woul¢ pot be necessary 

for cach of the counsel to make objecticns and motions throughout the 


trial and that one cbjection would suffice fer all: 


, ****T will assume for the purpose of the record 

throughout the trial of this case that all counsel 
,concur in and join in with motions made by any 
|defense counsel in the case, in order that you 

don't have to individually voice your concurrence 

with any motions that are made. Any motions mace 

or any cbjecticns voiced to evidence will be inter- 

preted by the Court and recorded in the record 

as an objection on behalf of all defendants. 

(TR 15). 

At trial, Government called as their first witness the 
complaining witness, Diane Wright, a gir} 14 years old (TR 8-9). She 
testitied that she left her home on the night of May 4, 1962 at about 8:00 
P.M. in the company of two girl friends, Antoinette and Patsy. (TR 25). 
At abcut 8:30 P.M. she met a boy named Timothy Smith in the vicinity 
of the 4400 block of Ponds Street, N.E. (TR 9, 24); that she first met 
Timcthy some time before at school but had never dated Timothy prior 
to this night. (TR 29). She did not remember whether it was light or 


dark, at 8:30, that cvening when she met Timothy and could not remember 


whether the street lights were on or cff, whether it was cloudy or clear 
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or any of the clothes that Timothy wore. (TR 30). She stated that there 
were a lot of children around when she first met Timothy but she didn’t 
know any cf their names. (TR 30-31). 

The witness testified that 2 group of boys came down the 
street; that she didn't know how many boys there were altogether but there 
was 2 lot cf them and one of the bcys grabbed her by the arm. (TR 10). 
Later, on cross examination, the witness characterized the grcup as 
a whole bunch of boys (TR 97) and stated that about 4 boys came over 
near her. She was asked whether she was sure it wasn't nearer to 10 
and she said no. She was asked whether it was 5 and she said she didn't 
know that it would be about 4, and she was asked whether she was sure 
there was 4 and she said yes, about 4. The witness stated also that the 
group of boys w:.s about as far away as the court room door and the 
trial Judge indicated on the record the distance was 51'7". (TR 98). 

She testified that she and Timothy were doing nothing, that they were 
just coming around the corner walking and talking, when the other boys 


were coming down the street "singing loud and everything". (TR 31). 


She said at the time that one of the boys from the group grabbed her, 


she and Timothy Smith were standing and talking and she didn't remember 
seeing what happened to Timothy after she first saw the other boys. 

(TR 33). In another portion of her testimony she stated that she didn't 
know how far it was from the street she and Timothy were standing but 


that she was right on the sidewalk when she first saw the boys. She was 
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3 or 4 blocks away from her home; her house was behind her and she 
was so frightened when she s~w the boys that she ran to hide behind a 
tree. She didn't try to run home because she was too far away. (TR 94- 
96). She stated that one of the boys was a big boy. She didn't know 

how tall he was; just tall (TR 85) and identified Appellant Crump as the 
big boy and the one who grabbed her arm. (TR 34). At the time of the 
identification in the court room the witness did not appear to know or re- 
member the name of the defendant and before the defense attorney cculd 
finish cross examining her about her knowledge concerning the defendant's 
name the court'required defense counsel to reveal the name. (TR 34). 
The witness stated that she saw the face of the boy as he grabbed her. 
(TR 36). She did not remember which direction she was facing when 

he grabbed her, where the nearest street light was, what sort of clothes 


he was wearing and stated further that she had never seen the boy before 


in her life. (TR 36-37). The witness cid testify, however, that there 


were street lights in the vicinity and that the lights were turned on at 
the time. (TR 35). 

She testified thet she could see one of the boys better than 
the others -- the one who grabber her (TR 91) and repeated that she had 
scen his face. ' When asked tc describe the police officer who came to 
her house that evening, she was nct able to remember him or describe 


him (TR 91) althcugh she said that she would know him if she saw him 


again. 

Later in the trial, Timothy Smith was called as a witness 
(TR 109) and testified that he could see the boy who grabbed Diane Wright 
by the arm and held her but he could not be sure whether it ae one of the 
defendants or nct because it was too dark and he further testified that the 
bey who grabbed Diane Wright said something to another cne of the boys 
like "you grab than punk and hit him". Someone grabbed Timothy by the 
arm and he snatched away and ran up the street. He couldn't see what 
was going on because the other boys and Diane Wright were behind him 
and he couldn't see very well any how because there were no lights down 
there. (TR 113). 

Diane Wright testified that the boy who grabbed her was 
accompanied by another boy and that the boy who grabbed her said “if 
I gave them some, I wouldn't have to give any to the other boys”. When 
she refused, he started pulling and dragging her (TR 11-12, 37), how 
far he dragged her she didn't know. (TR 40). She stated that the cther 
boys were about as far away as one end of the court room to oA other 
and she cculdn't identify them. (TR 41). When the first boy pulled 
her to the ground, 5 other boys came over. One of them pulled cff her 


underpants and the boy lay on top of her and "put his private in me". 


(TR 15). Two of the other boys were holding her legs open and when 


the first boy got done, another got on top anc when he got done, another 
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got ontop and soon. (TR 16, 42). She cid not scream because cne 

cf the boys had his foct over her face. (TR 44, 72. She stated that 

she had never hac sexual relations prior to that night (TR 37) and that 

she did not agree to have intercourse with any of these boys. (TR 44). 

She could not estimate the time that elapsed during the attack. (TR 46). 

Although the witness identified all four of the defendants below, appellants 

herein, as the persons who lay on top of her that night and although she 

did not remember their names at the trial, identifying them at the trial 

by the clothing they were wearing in the court room (TR 17), she stated 

that she had her eyes open during the entire time. In fact, she could 

not say who the second person was that had intercourse with her. (TR 43). 
The complaining witness identified a boy named Pete who 

was present at the scene, in addition to the 4 defendants and Timothy 

Smith. She testified that Pete had been in the court room earlier that 

same day of trial (TR 38), but that the boy named Pete did not have any 

sexual relations with her nor did he lay on top of her and that Pete arrived 

and left at the same time the 4 defendants did. (TR 39). Pete just stood 

and watched. (TR 38). 


Timothy Smith testified later that when he ran he kept 


running until he saw a boy named Raymond Davis and walked back down to 


the lily pond where all this was going on but saw no one. He then went 


back, got a flashlight and went down again; everyone was gone, SO he 
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went back to an alley and met Raymond Davis again. (TR 114-115). 
Timothy Smith also stated that he had given a statement to the police. 
He said that there was no light and it was "tco dark to see the people 
you were nea:". (TR 116). 

The complaining witness heard Mrs. Aline Davis, who 
later testified in the trial and who was the mother of Patricia and Raymond 
Davis, calling her. (TR 117). One of the boys hollered “here come the 
pplice"” and they all ran off into the woods. The witness got up and ran 
toward Mrs. Davis and her father. (TR 18). At ancther point in her 
testimony on cross-examination, the witess testified that when the fourth 
boy got up, her father was calling and a light was shining from that 
directio#. The light she believed was coming from her father’s car. 

(TR 52-§3). She also testified that she saw headlights on other cars that 
night. (TR 84). She could not actually see who was calling nor could 

she say how far the location of the attack was from her house. | (TR 54). 
The wimess then ran to Mrs. Davis and her father. (TR 18). They took 
her home where her father called the police. (TR 19). She didn't say 
anythin to Mrs. Davis or her father from the time they found her until 
they got home. (TR 56). She was crying and her father asked her whether 
she hac been raped. (TR 57). She told her father she had ee raped. 


(TR 56). Her father called the police. (TR 56, 19). The police came 


and or the witness with her mother to the hospital (TR 19) where an 
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examination was made. (TR 19). Later at the trial, Dr. Kurt Sorenson 
was called as a witness and he testified as to his examination of the 
complaining witness at D. C. General Hospital. (TR 177). 

When the police first arrived, the witness said she told 
the officer that 5 or 6 pecple had attacked her but she didn't know their 
names. (TR 63).' Earlier in the trial, she had clearly testified, without 
any reservation, that each of the 4 defendants had put their privates in 
her. (TK 17). When defense counsel attempted to cross-examine the 
witness whether or not there were really 4, 5 or 6 people who really 
attacked her, the Court interferred (TR 63) and prevented it. In any 


event, the witness could not identify who the fifth and sixth boys were 


(TR 64) or, as a matter of fact, who any of the boys were other than the 


first boy. (TR 43, 45). 

The witness said that she told the police that on the night 
they came to interrogate her after the attack that the boy who grabbed 
her told her his name was Sam and that the cther one who was with him 
told her he was the "kin cf Tucson”. (TR 59). This testimony was elicited 
on cross-examination. Defense counsel than asked the witness again if 
it were true that the boys identified themselves in such a clear and 
emphatic manner, and she answered that the "one that was with the one 
who grabbed me, he wanted me to remember he was kin of Tucson". 


(TR 59). This aforegoing testimony tock place on the first day of trial, 
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March 26. On the next day, March 27, after some preliminary dis- 
cussions at the bench, the complaining witness was recalled to the stand 
and upon redirect examination by the Assistant District Attorney; was 
asked if shc saw the boy who said he was "kin of Tucson" in the court 
room. She said yes. She identified that person as being the Defendant 
Crump. (TR 108). Counsel for Defendant Crump in the court below 
objected and stated that it was not clear who she was referring to. The 
Assistant District Attorney then went over and placed his hand on the 


shoulder of the Defendant Crump and the witness said "that is the boy 


who said he was the kin of Tucson". (TR 108-109). The witness had 


been equally certain the day before that Crump was the boy who grabbed 
her by the arm (TR 34) and that it was another boy who was vith him who 
identified himself as the "kin of Tucson." (TR 59). 

In another portion of her testimony, the witness stated 
that it was the "big boy who grabbed hold" of her arm and that she told 
the police officers he said his name was Sam. (TR 60, 70). When 
asked what else she told the police officers at that time, she stated: 


I told them the other boy with him -- I don't re-' 
member who that boy was -- that this boy named 
Sam, he asked me if I gave him some and 
this other boy some, I wouldn't have to give the | 
other boys any. The other boys were up there and 
they were talking. And this boy come over, this 
boy named Pete -- I don't know him. But Pete, he 
was drunk and he kept on asking this boy, "Who's 
that man? Who's that man?" The boy said, "I~ 
don't remember seeing him". (TR 70-71). 
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Earlier in the trial, the witness testified she knew Pete because she had 
seen Pete before ina school play. (TR 38). 

The complaining witness also testified that one of the 
boys told her his name was "Diamond" but she dic not know which of the 
defendants had sc stated. (TR 60-61). 

The witness also said that she told the police on the night 
of the attack that when she was cn the ground, she started crying and 
one of the boys had his foot in her face and he told her if she hollered, 
he was going to "stomp" on her. She identified the Appellant Oliver as 


being that boy (TR 72), and that she had seen Appellant Oliver before the 


night of the attack\(TR 85-86), yet, at the time the police interrogated 


her she said she told them that she did not know who the boys that 
attacked her were. (TR 69). 

At the time of the trial, the witness did not remember which 
police were present at the time of an interrogation by the police sub- 
sequent to the night of the attack, which interrogation took place in a 
building she could not identify. (TR 73). However, she did remember 
that she saw Oliver and the other boy named Pete in that same building 
on the 5th of May. (TR 81-82). When she was asked whether she talked 
to Oliver and Pete at first she saic yes and then withdrew and said no. 

(TR 83). 


During the cross-examination of the witness it became 
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obvious that the witness had testified before the Grand Jury and in view 
of the CU ALSEEES testimony and uncertainties in the current testimony, 
defense counsel demanded production of theGrand Jury minutes. | The 
Court refused to produce them but indicated that the Court would examine 
the Grand Jury notes and advise defendants’ counsel of any discrepancies 
existing. The Court advised defense counsel that the following discrep- 
ancies did exist between the witness's testimony at the trial and that 
given before the Grand Jury. She had stated before the Grand Jury that 
one of the boys pulled her on the ground, and so forth just as at erial. 
But, she said at the Grand Jury hearing that the rest of the boys came 
over with shirts over their heads. They were long-sleeved checkered 


shirts. She could not see their faces at that time except the one who had 


her by 7 arm. When she was asked how many there were in the group, 


she said six, I guess (TR 102). When she was asked how many had re- 
lations with her she answered "I don't know how many did", then imme- 
diately thereafter she said, "I know how many dic". At asthen potas 
she said .. did. Then, at another point in her testimony before the 
Grand Jury, she stated that before the fifth boy had relations with her, 
her father and Mrs. Davis came. (TR 103). At trial, the complaining 
witness testified that after the fourth boy completed having sexual inter- 
course with her, her father came. (TR 53). The Court indicated to 


counsel that when the witness testified before the Grand Jury, she testified 
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that at about 10:45 on the same night of the attack, she was asked to 
identify which of the group had relations with her anc that night she said 
all 5. (TR 103). In another part of her testimony, she saic it was the 
next day when she identified them; then she testified in ancther portion 


that she identified only three of them that night, and she identified two 


on Sunday (TR 104), and at this later time she testified that although 


5 hac relations with her, there were 6 in the group. (TR 104). Before 
the Grand Jury, she apparently identified certain photographs which she 
identified as the pictures of Crump, Mason, Pete (whom she identified 
as Clarence Baker), George Williams and Gocfrey Foster. The Court 
pointed out specifically that there was nothing in the testimony before the 
Grané Jury that menticned the name cf Oliver although the witness had 
referred to one of the boys in the photograph as "Tucson", stating 

"this is the boy who said his name was Tucson. He was there and had 
relations with me". (TR 105). 

After Diane Wright finished her testimony, the next witness 
called was Timcthy Smith whose testimony has already been set forth. 
Aline Davis, the mother of one cf the girl friends and Willie C. Wright, 
the father of the complaining witness and Louise Wright, the mother of 
the complaining witness, all testified as tc the events that occurred sub- 
sequent to the attack. The pclice officers, William F. Eger, Alton M. 


Bell, Jchn C. Connor, Carltcn L. Rogers, Benjamin J. Chaplin, Stephen 
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M. Kuntz testified concerning their part in the apprehension cf the 
Appellants. When the Officers started to give testimony of confessions, 
defense counsel objected and a vor dire hearing was held at which all the 
circumstances surrounding the arrests anc confessions were revealed 
to the Court. Notwithstanding, this knowledge including the fact that 
Appellant Crump's alleged confession included the name cf Appellant 
Oliver, the Ccurt still, over objection, allowed all the testimony to be 


repeated to the jury. (TR 167). 


Clarence E. Baker, who was apparently identified by the 


complaining witness as "Pete" and who the witness stated was present 
and watched during the entire incident was called and testified that he 
knew James C. Cliver (TR 237), as well as the rest of the Appellants 

and that he was in the company of the Appellants on May 4, 1962 in the 
vicinity of the lily ponds around Anacostia Road and Douglas ceaee N.E. 
(TR 239). He testified that he saw Robert Crump talking to a gizl whose 
face he could not see but that he recognizec her to be a girl because 

she was wearing a dress. He also saw Timothy Smith at the eae place 
and time. He saw no one other than Appellant Crump talking to the girl 
and he did net see anything unusual occur. (TR 239-240). He testified, 
just as Timothy Smith hac testified earlier (TR 113), that it was dark anc 
there were no lights inthe pond. (TR 241). He didn't hear any unusual 


noises. (TR 242). 
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Godfrey Foster was called as a witness for the Govern- 
ment (TR 243) and testified that he knew Appellant James C. Oliver, as 
well as the rest of the appellants and that he was in their company, along 
with Clarence Baker on the night of May 4, 1962, at the lily ponds. 


That he cidn't know Diane Wright, but that he cid know Timothy Smith 


(TR 245) and that he saw Timothy Smith in the same vicinity that night. 


He stated that he saw a girl down at the lily ponds so he walked down 
there. Timothy Smith came over and started talking to him and Clarence 
Baker. He saw the girl walking towards the woods with somebody. He 
wasn't toc sure but he thought it was "Bobby". He anc Clarence Baker 
walked down there anc "then we started talking again, and that is when 
we had sexual relations with the girl”. (TR 245-246). The witness was 
asked expressly: 


Q. Did ycu see James Oliver have sexual 
relations with the girl? 


No, I didn't. 

Did you see Williams have sexual relations? 
Yes. 

Dic ycu see Crump have sexual relations? 
No. 

Did ycu see Mason have sexual relations? 


It was either Mason or Williams the one 
that I saw. 
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Q. Were all these boys in that area while 
these sexual relations were going on? 


A. Yes, Ithink so. (TR 246). 

After the testimony of Godfrey Foster, Peter G. Beoeans 
an expert from the F.B.I. was called to testify as to certain stains found 
on the clothes of the complaining witness, which he identifiec to'be semen 
stains. (TK 252). When asked whether he hac done any grouping tests, 
he said he had not. (TR 253). At this point the Government rested. 

(TR Fo : 

The counsel for Appellant Cliver moved for Judgment of 
Acquittal and the moticn was denied. Oliver then took the stand and 
testified as to his activities during that niyht. Appellant Oliver denied 
that he had any relations with the complaining witness on that night. 


e ; 
(TR 268-271). Oliver also testified that Crump was not his ccusin nor 


were any of the cther boys. (TR 273). On cross-examination, he re- 


peated his testimony as to all of his activities that evening. (TR 274- 
281). Oliver admitted being in the area of the lily ponds that evening. 
(TR 281). He saw Timothy Smith coming out of the woods and Timothy 
told him there was a girl down at the lily ponds. (TR 282). There were 
a lot of people in the woods and on the street, but he did not 505 the girl. 
(TR 282). The District Attorney attempted to confuse the Appellant 


Oliver by indicating that Appellant Oliver had earlier stated that he did 


see a ben down there. (TR 282-283). The Appellant Oliver vigorously 
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the confession of Appellant Crump which had been received in evidence 


as Government's Exhibit No. 6 anda note. (TR 349, JA 41 - note from 


Judge Tamm to jury). The conference in chambers was concluded at 
3:22 P.M. (TR 350). 

‘At 4:35 P.M. the same day, the Court reconvened and 
informed counsel that it had received another note from the jury re- 
questing that portions of trial testimony be read to them. (TR 350, 

JA 41 - note No. 2). After informing counsel of this note, the Court 
called the jury into the court room and excused them until the next 
morning at 9:45 A.M. (TR 350) advising the jury that the testimony would 
be read tc them at that time. Court was adjourned at 4:42 P.M. until 
10:00 A.M. the following morning. (TR 351). The note from the jury 
had requested the te~rimcny of the officer who stated he hear Appellant 
William acmit his participation in the cffense. 

‘On March 29, 1963, the Court reconvened at 10:00 A.M., 
the jury was present. The Court began to address the jury concerning 
the testimony requested and counsel for Appellant Oliver requested per- 
mission to ccme to the bench where counsel objected to the reading of 
any testimony with reference to Cliver. (TR 353). The objection was 
overruled (TK '353) and the reporter was advised to reac the testimony 
of Officer Connors to the jury. (TR 354). The transcript does not in- 


dicate exactly what portions of the testimony of Officer Connors were 
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22 - Third note 
10:57 A.M. - Jury charged again by Court. (TR 359) 
11:10 A.M. - Jury sent out again. (TR 365) 
11:35 A.M. - Jury back with verdict. (TR 354). 


The jury rendered the verdict on March 29, 1963. (Exhibit 1, JA 51). 


On May 10, 1963, the Appellant Oliver was adjudged 


guilty f. charged in the indictment and imprisoned for a period of 9 to 


30 yeafs. (JA 43). 

Notice of appeal was executed by James C. Oliver on May 
13, 1963 anc was filed in the Court below on June 12, 1963. (JA 49). An 
affidavfit for leave to appeal without costs was executed by Appellant Oliver 
on May 13, 1963, filed on May 15, 1963 and granted by Judge Tamm cn 


June 12, 1963. (JA 50). 
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STATUTES AND RULES 


Title 22, Section 2801 of the District of Columbia Code pro- 


"whoever has carnal knowledge of a female forcibly 
and against her wili, or carnally knows and abuses 
a female child under sixteen years of'age, shall be 
imprisoned for not more than thirty years: PROVIDED, 
That in any case of rape the jury may add to their 
verdict, if it be guilty, the words ‘with the death 
penalty’, in which case the punishment shall be 
death by electrocution: PROVIDED FURTHER, That 
if the jury fail to agree as to the punishment the 
verdict of guilty shall be received and the punish- 
ment shall be imprisonment as provided in this 
section." (Mar. 3, 1901, 31 Stat. 1322, ch. 854, 
$808; Apr. 19, 1920, 41 Stat. 567, ch. 153, £808; 
Jan. 30, 1925, 43 Stat. 798, ch. 115, §1.) 


Rule 5 (a) of the Federal Rules of Criminal Procedure, pro- 


mulgated in 1946, 327 US 821, provides: 


"(a) APPEARANCE BEFORE THE COMMISSICNERs. 
An officer making an arrest under a warrant issued 
upon 2 complaint or any person making an arrest 
without 2 warrant shall take the arrested person 
without unnecessary delay before the nearest 
available commissioner or before any other nearby 
officer empowered to commit persons charged with 
offenses against the laws of the United States. When 
2 person arrested without a warrant is brought before 
a commissioner or other officer, a complaint shall 
be filed forthwith." 
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ETATEMENT OF POINTS 


1. The District Tourt erred in aamitting cuutecsions sade 
by the co-defendants which implicate -ppellant Cliver. : 
2, Tne District Dourt errea in failing to grant Eppeliant 
Cliver's request for 2 Judgment of Acquittal on the grounds thet there 
was insufficient corroboration of the offenses alleged. 


The District Court errec in allowing the introduction 


ie 
< 


Pe 
of alleged oral confessions made by the Appellant Oliver. 


4 The District Court erred ia admitting into eviaeice 


coal of the written confession of the co-defendant which implicatea 


Appellant Oliver. 


The District Court erred in denying Appellant Cliver's 


Motion to Dismiss the Indictment for want of 2 specdy trial. 


5. There was insufficient evidence te find Appellant Oliver 
6 


guilty of carnal knowledge. 


7. Tne Listrict Court erred in ediaitting into evidence oral 
statements allegedly nade by «ppellant Oliver to police sfficers, before 
arraignment. | 

8. The Listrict Court erred in permitting the reporter to 


‘ “ é “ Sear ae 
reed to the jury oxtracts froin the testin.ciy of the trial curing tas 


deliberations of the jury. 
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The District Dourt erred in failing to grant = mistrial 
after the complaining witness engaged in conduct which wuld infle:nc 
the jury. 

10. istrict erred in failing to graut « Judgment 
of Acquittal on the basis that the complaining witness’ testimony, anc 
that of Marg. Bayis anc Mr. right were incousistent and contradictory, 
creating inherently a questicn of reasonable Goubt. And also because 
the police cic uct procuce 2 signed statement in corr zberation of their 
testimsuy tact the Appellant Cliver had 25 


11. Tne District Court errec in not granting a Judgment of 


4.cquittal kecause the Appellant Cliver was ceniec 2 sperm test by the 


police. 
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SUMMARY CF ARGUMENT 


I 

At the trial of the case from which this appeal has been 
filed, evidence of confessions was introduced by the prosecution from 
various co-defencants. Among these confessions, one was particulaxly 
damaging to the Appellant Oliver although the confession was actually 
introduced as that cf Appellant Crump. The confession of Appellant 
Crump constituted hearsay sc far as Appellant Oliver was concerned 
and the damaging statements which were nct essential to the confession 


should have been deleted. 


Il 


The Appellant Oliver was arrested the morning after 


the offense. The arresting officer testified that he had received infor- 
mation from the complaining witness that one cf her attackers stated 

he was a "kin of Tucson". The officer determined that the Appellant 
Cliver used the name Tucson and located Appellant Oliver for this 
reason. When the officer found out that the Appellant Oliver was James 
C. Cliver, he arrested him on an alleged outstanding warrant for another 
offense. The Appellant Oliver denied his implication in the rape, but 
under further interroyaticn by other pclice officers at the precinct! 


admitted that he hac been a participant in the cffense according to the 
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testimony of these officers. The Appellant Cliver denied this admissicn 
at trial. The admission ought to have been suppressed because it was 
obtained as a result cf an arrest which was not based upon probable 

ause and the interrogation constituted a viclation of the Federal Rules 
of Criminal Procedure 5 (2). Further, the arrest cannot be justified 
on the basis of any outstancing warrant because the allegec warrant 
was not produced at trial, ner was any Cfficial record of its execution 


introcuced in evidence. 


Il 

The complaining witness testified that she could identify 
only one of her attackers enc that the attacker she could identify was not 
the Appellant Oliver. The rest of her testimony was confusec and centra- 
dictory. Although there were other witnesses present at the time and 
plece of the offense, there was no one whe could testify that they had 
seen Appellant Cliver ccmmit the offense charyec. The only evidence 
which tended te prove that the Appellant Oliver had committec the offense 


was the testimony cf the police officers to an alleged confession. This 


evidence was vague and uncorrobcrated and insufficient. The police 


officers testified generally 2s to admissions and cid not attempt to repeat 
the exact words of the alleged acmission. In Arguu:ent II, reas:ns aeve 


been acvancec for the suppression of the evidence of the acmissions 
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altogether. In any event, there was insufficient evidence based upon the 
cequirefent of corroboration upon which to find Appellant Cliver guilty 


as charged. 


Iv 


{ Appellant Oliver was denied a speed trial as gudranteed 
y gua 


by the Constitution. The Appellant Cliver was arrestec cn May 5, 1962, 
but was act brcught to trial until March 26, 1963. There does not appear, 
from the record, any justification for such a long delay. Even though 

the Appellant Oliver was arrested on May 5, the cay after the alleged 
offense, and remained in custccy for lack of ability tc produce a bond, 

the first trial date was set for Gctcber 9, 1962, more than 5 months from 
the date of arrest. Subsequently, the trial cate was continued four times 
for wee net directly related tc any action of the Appellant Oliver. 

AS 2 result of this delay, the Appellant Oliver was seriously injured in 
remaining in custocy and incarceration during this entire period. The 
Appellant Oliver was also injured in that the delay caused the witnesses 
to give vague and contradictory testimony. In any event, such a protracted 


delay woulc be presumed prejudicial. 
P 


Vv 


After the jury had begun their celiberations in the trial 


of the case, several notes were sent to the Judge by the jury réquesting 
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additional instructions, cne cf the Exhibits at the trial which was com- 
posed of the written confession of a co-defendant implicating Appellant 
Oliver and the reading of the transcript of the testimony of one of the 
police officers concerning another confession of another co-defendant. 
The trial court allowed all of the requests and in ordering the reading 
of the transcript of the requested testimony allowed testimony to be read 
tc the jury concerning damaging statements made by Appellant Oliver 

to the same police cfficers although no specific request therefor had 
been made by the jury. The Appellant Oliver objected at the time of 
trial. It was error for the trial court to allow the reading of such 


testimony over the objection of the Appellant Cliver. 


VI 
At the time the Appellant Cliver was arrested and it be- 
came apparent that he was being charged with rape, he immediately 
requested that the police officers make a sperm test to cetermine 
whether or nct' he had been one of the participants in the offense. This 
request was cenied. The Appellant Cliver contends that the denial of 
this request was improper. 


At the commencement of her testimcny, the complaining 


witness became emotional and began to cry. The prosecution made 


certain remarks to calm the witness and the Ccurt declared a recess. 
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Attorney for Appellant Oliver, at trial, moved for a mistrial based upon 


these inflamatory circumstances. The Appellant Oliver contends that 


the denial of this Mction was error. 


= <5 = 
ARGUMENT 
I 
ADMISSION CF ‘APPELLANT CRUM? SHCULD NOT HAVE BEEN 


ADMITTED INTO EVIDENCE WITHOUT FIRST DELETING ALL 
&KEFERENCE TC APPELLANT OLIVER 


The case cf Kramer v. United States, 317 F2d 114, 


U.S. App. D.C. (D.C. Cir. 1963), decided by this Court 


Jenuary 24, 1963, two months prior to the trial cf Appellant Oliver, 
requires 2 remanc cf the case and a new trial. 

Officer Bell testified that he had arrested Appellant Crump 
on May 6, 1962, at Appellant Crump's home. 


Q. Did he say or do anything in your presence 
while at the precinct? 


Yes, sir. He made a ccmplete admission -- 


MR. FRANKLIN: Objection, Your Honor. 
(TR 148). 


THE COURT: Very well. The Court will 
overrule the objection. Go ahead. (TR 149) 


* ey OH 


Cfficer, first with respect tc the oral 
statement made to you: What did the 
defendant Crump say to you about himself 
concerning this assault on Diane Wright? 


He said that he was one that was involved 
in the case, that of Diane Wright, on the 
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night cf May the 4th; that he was there 
anc that he had had relations with her. 


MR. SCHKOEDER: May I have this 
marked as Government's Exhibit No. 6? 
(TR 149-150). 

After the written statement was marked as Govern- 
ment's Exhibit No. 6, the Court held a hearing with the jury excluded to 
determine the voluntary nature of the confession. (TR 150-166). At the 
conclusion of the hearing, counsel for Appellant Cliver objected to the 
introduction of the statement: 

MR. COLBY: While the jury is still out, 
I would like to object to the statement 


insofar as it reflects anything other than: 
what this individual himself has done. 


THE COURT: The Court will tell the jury 
that the statement is admissible only as to 
the Ceclarant himself. (TK 166). 


The jury returned, (TR 166) the statement was admitted 
into evidence (TR 167) with a limiting instruction by the Court (TK 168) 
which was net even as strong as that in the Kramer Case, supra. The 
statement was reac tc the jury: 

THE WITNESS: It says, "I Robert Crump was 

with Tooson, Larry, George, Pete, Clarance 

Baker, Skip-" -- 

MR. AGAYCFF: Your Honor, I object to what he 

has just stated. Your Honor has instructed him 


and he has proceeded to read this, disregarding : 
your Honor's instructions. 


3 98- 


THE COURT: The entire statement must be read 
tc the jury. I have tcld the jury that it is applicable 
only as to the declarant. Go ahead. 


THE WITNESS: --"Skip-Godfrey Fester. 
"I Robert Crump said that this boy name Timmy 
pointed his finger at me and shcwed me to the 
wocds with the girl. Then I had sexual. The girl 
didn’t scream; she didn't put up a fight. The boy 
names that had relationship was Tooson, Larry, 
George, Pete and Skip. She was willing to zive up. 
When her mether called, she didn't answer. 


"I have cive this statement in the presence of 

Godfrey Foster. Ihave not been forced to make 

this statement and I know that it will be used again 

me. I alsc have not been promised anything." 

Signed, "Robert Crump." (TR 168-169). 

The Appellant Cliver had been identified earlier in the 
trial as having used the name "Tucson". Clearly, the first sentence anc 
the sentence "The boy names that had relaticnship was Tooson, Larry, 
George, Pete and Skip." were in ne way essential to the statement as it 
applied tc the declarant, Appellant Crump, and could not possibly be 


acmissible against the other defendants at the trial ncr were either of 


these statements inseparably intertwined with that of declarant's statement 


as in Delli Paoli v. United States, 352 U.S. 232. 


This Court held in the Kramer Case, supra, at page 117: 


The better rule is that when Cceletion of the 
hearsay reference tc 2 co-cefendant is feasible, 
as it was in cur case, an instruction by the court 
that the jury disregard the reference is nct an 
adequate substitute for deletion. It is preferable 
to avoid altogether the risk that the jury will be 
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unable tc put out of minc damaging evidence it 
has heard from the witness stand.3 United 
States v. Jacangelc, 281 F.2d 574 (3d Cir., 
1960); United States v. Gordon, 253 F.2¢ 

177 (7th Cir., 1958); United States v. Sansone, 
206 F.2d 2&6 (2d Cir., 1953); Mora v. United 
States, 190 F.2d 749 (Sth Cir., 1951). 


II 


THE ADMISSION ALLEGED TO HAVE BEEN MADE 
BY APPELLANT OLIVER WAS NOT ADMISSIBLE | 


Officer Eger testified that he arrested Appellant Oliver 
as 2 stez in the investigaticn of this case. The cfficer hac received 
informaticn from the complaining witness that one cf her attackers had 
stated he was a "kin of Tucson". (TR 59). The cfficer believed Oliver 
to be "Tucson" and went tc find him, presumably tc question him about 


his "kin'. When the officer saw Appellant Oliver anc discovered that 


his name was James C. Oliver, the officer testified that he arrested him 


on another warrant of which the cfficer had knowledge. (TR 136, 194). 
The cfficer never produced the warrant even at trial, some nine months 
later, nor dic the prosecution intrcduce any evidence to show that the 
alleyec warrant existed or was cver executec. The arrest bock was at 


trial, but ncthing was placed in evidence to show the “bocking" ‘cf 


Appellant Oliver cn any cffense other than this case. 
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I A. There Was No Probable Cause Shown 
For The Arrest of Appellant Oliver 
It is fundamental in a criminal case that in order to make 
a legal arrest there must either be a valid outstanding warrant or pro- 
bable cause for the arresting officer to believe that a crime had been 
“he committed and that the person he is arresting has committed that crime. 
Wong Sun v. United States, 371 U. S. 471 (1963). The prosecution pro- 
duced no competent evidence to show that any warrant actually existed 
for the arrest of Appellant Cliver of that if any such warrant did exist 
the warrant was actually executed. Cther than the statement made by 
Officer Eger that he believed a warrant was outstanding for the arrest 
of Appellant Oliver, the only basis for the arrest was the statement that 
one of the boys was 2 "kin of Tucson" and that Appellant Oliver was 
"Tucson". The'mere statement of the proposition shows the absurdity 
of any contention that such a statement would constitute probable cause. 
Where an arrest is made without 2 warrant and without 


probab! cause, any confession obtained as 2 result of that arrest must 


be suppressed. Wong Sun v. United States, supra. 


The Alleged Admission of Appellant Cliver 
Was Obtained in Violation of Rule 5 (a) of 
The Federal Rules of Criminal Procedure 
Rule 5(a) of the F.R.C.P., though in the form of a Rule, 


has the full effect of statutory law. Killough v. United States, 315 F.2d 
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241, 242 (D.C. Cir. 1962). While it might appear from the testimeny 
of the police «fficers, if believed, that the period of time which expired 
between arrest and confession was not as long as that in Mallory v. 
United Brae. 354 U.S. 449, Appellant Oliver submits that it ie not 
mexchya question of time alone, but much more 2 question of what the 
police cfficers did during that time. 

Officer Eger testified that he arrested Appellant Oliver 
at about 8:40 A.M. (TR 137) and took him tc the 14th BScinces arriving 
at abouf 8:50 A.M. (TR 137) where Appellant Oliver was turned over 
to Offacer Connor. Officer Connor testified that he and Officer Kuntz 
took as the custody of Appellant Oliver from Officer Eger shortly 
before 3:00 A.M. (TR 185). 

Officer Kuntz testified that when Appellant Oliver was 
turned over to his custody at 9:00 A.M. (TR 220), Appellant Oliver first 
said that he was not involved in the incideat. About twenty aint 
later, Appellant Oliver changed his story and admitted the offense. 

(TR 218, 221). It is apparent from the testimony that during the time 
Appellant Cliver was at the 14th Precinct, before he made any aaionae 
the police cfficers were engaged in questioning him (TR 218, 221-224) 
rather than in the ordinary administrative steps required to bring him 
before os nearest available magistrate. The arrest book shows that 


Appellant Cliver was not even "bocked" until 3:40 P.M.. (TR 193). 
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II A. There Was No Probable Cause Shown 
For The Arrest of Appellant Oliver 

It is fundamental in a criminal case that in order to make 
a legal arrest there must either be a valid outstanding warrant or pro- 
bable cause for the arresting officer to believe that a crime had been 
committed and that the person he is arresting has committed that crime. 
Wong Sun v. United States, 371 U. S. 471 (1963). The prosecution pro- 
duced no competent evidence to show that any warrant actually existed 
for the arrest of Appellant Cliver of that if any such warrant did exist 
the warrant was actually executed. Cther than the statement made by 
Officer Eger that he believed a warrant was outstanding for the arrest 
of Appellant Cliver, the only basis for the arrest was the statement that 
one of the boys was 2 "kin of Tucson" and that Appellant Oliver was 
"Tucson". The mere statement of the proposition shows the absurdity 
of any contention that such a statement would constitute probable cause. 

Where an arrest is made without 2 warrant and without 
probab? cause, any confession obtained as 2 result of that arrest must 


be suppressed. Wong Sun v. United States, supra. 


The Alleged Admission of Appellant Cliver 
Was Obtained in Violation of Rule 5 (a) of 
The Federal Rules of Criminal Procedure 


Rule 5(a) of the F.R.C.P., though in the form of a Rule, 


has the full effect of statutory law. Killough v. United States, 315 F.2d 
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241, 242 (D.C. Cir. 1962). While it might appear from the eater 
of the police <fficers, if believed, that the period of time which expired 
between arrest and confession was not as long as that in Mallo . v. 
United States, 354 U.S. 449, Appellant Oliver submits that it is net 
ee question of time alone, but much more a question of what the 
police officers did during that time. 

Officer Eger testified that he arrested ppeuien: Cliver 
at about 8:40 A.M. (TR 137) and took him tc the 14th Precinct, arriving 
at about 8:50 A.M. (TR 137) where Appellant Oliver was turned over 
to Officer Connor. Officer Connor testified that he and Officer Kuntz 
took over the custcdy of Appellant Oliver from Officer Eger shortly 
before 9:00 A.M. (TR 185). 

Officer Kuntz testified that when Appellant Oliver was 
turned over to his custody at 9:00 A.M. (TR 220), Appellant Oliver first 
said that he was not involved in the incideat. About twenty minutes 
later, Appellant Cliver changed his story and admitted the offense: 

(TR 218, 221). It is apparent from the testimony that during the time 
Appellant Cliver was at the 14th Precinct, before he made any admissions, 
the police cfficers were engaged in questioning him (TR 218, 221-224) 
rather than in the ordinary administrative steps required to bring him 
before the nearest available magistrate. The arrest book shows that 


Appellant Cliver was not even "bocked" until 3:40 P.M.. (TR 193). 


- 4- 


‘This procedure is exactly what Rule 5 (a) was designed to prevent. 


The Supreme Court defined the purpose of the Rule in Mallory v. United 


States, supra: 


. » - - Provisions related to Rule 5(a) con- 
template a procedure that allows arresting 
officers little more leeway than the interval 
between arrest and the ordinary administrative 
steps required to bring a suspect before the 
nearest available magistrate. [P. 453] 


* ee 


- » - - The police may not arrest upon mere 
suspicion but cnly on “probable cause." The 
next step in the proceeding is tc arraign the 
arrested person before a judicial officer as 
quickly as possible so that he may be advised 
of his rights and so that the issue of probable 
cause may be promptly determined. The 
arrested person may, of course, be “booked” 
by the police. But he is not to be taken to 
police headquarters in order to carry out a 
process of inquiry that lends itself, even if 
not so designed, to eliciting damaging state- 
ments to support the arrest and ultimately 
his guilt. [P. 454] 


eee & 


.'. . . the delay must not be of a nature to 
give opportunity for the extraction of a con- 
fession. { P. 455] 


eee & 


. . . - In every case where the police resort 
to interrogation of an arrested person and 
secure a confession, they may well claim, and 
quite sincerely, that they were merely trying 
to check on the information given by him. 
Against such a.claim and the evil potentialities 
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of the practice for which it is urged stands 

Rule 5 (a) as a barrier. Nor is there any 
escape from the constraint laid upon the 

police by that Rule in that two other suspects 
were involved for the same crime. Pre- 
sumably, whomever the police arrest they must 
arrest on "probable cause." It is not the 
function of the police to arrest, as it were, 

at large and to use an interrogating process 
at police headquarters in order to determine 
whom they should charge before a committing 
magistrate on "probable cause."" [P. 455-6] 


This Court has since had many oce¢asions to refer to the 


Mallory Case, supra. In Coleman v. United States, 313 F.2d 576 


(D.C. Cir. 1962), the defendant was arrested at 6:45 in the evening. 


After being interrogated and giving a non-incriminatory statement, the 


defendant was then interrogated again for about 45 minutes until he 


confessed. This Court held at P. 577: 


. - - - If because of some extraordinary cir- 
cumstance no magistrate were available, 

it would not follow that questioning could 
continue. The time between arrest and con- 
fession was not, as we said it was in the Heide- 
man case, "consumed only by the questions 

* * * and by the preparing of papers, booking, 
photographing, fingerprinting and transportation 
***." [Cites cases]. The delay was "ofa | 
nature to give opportunity for the extraction 

of a confession." [Cites cases}. Since the 
confessions were obtained during an un- 
necessary and therefore unlawful detention 
they should have been excluded. F.R.Crim.P. : 
5(a). 


The problems created by failure to understand the sig- 


nificance of these holdings are of major importance to the administration 
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cf justice and have sericus consequences in requiring that the trial 
Court suppress evidence which was illegally obtained and thus perhaps 


prevent 2 conviction when the same evidence could have been legally 


obtained in other manner at the time. Watson v. United States, 101 


U.S. App. D.C. 350. That the police officers and even some prosecutors 
do not even now understand these principles is demonstrated by the present 
case among many others in the District Court. e.g: United States v. 


Smith, 31 F.R.D. 553 (D.C.D.C. 1962). 


Ii 


THERE WAS INSUFFICIENT EVIDENCE UPON WHICH 
TO FIND APPELLANT OLIVER GUILTY AS CHARGED 


The only evidence upon which a conviction cf the Appellant 
Oliver could be based is the testimony of the complaining witness that 
she was raped and the admissions of the Appellants. At the trial, the 
prosecution called as witnesses a person named Clarence Baker and 
another named Godfrey Foster, both of whom testified that they were 
on the scene at the time of the offense in addition to the complaining 
witness. 

The complaining witness‘ testimony was of virtually no 
value in identifying her attackers. She could identify only one of the 


Appellants and even cn this point, her testimony is contradictory as 


- 46 - 


pcinted out in the Statement of the Case contained elsewhere in this Brief. 


Each of the other Appellants denied that they had any part 
in the offense at trial and in nc way implicated Appellant Oliver by any 
testimony given at the trial. The testimony of the police Seticers con- 
cerning admissions cr confessions of the cther Appellants cannot be 
used against Appellant Oliver. Kramer v. United States, 317 F.2d 114, 

U. 3. App. D.C. (D.C. Cir. 1963). 

The alleged confession of Appellant Cliver should have 
been excluded for the reasons set forth elsewhere in this Brief. if the 
confessions of Appellant Cliver are excluded for the reasons set forth 
in Argument Il, there is no basis upon which the jury could reach a ver- 
dict of guilty as charged because there would be no valid identificaticn 
of Appellant Oliver. The testimony of Godfrey Foster, while incsimse 
nating himself and one or two cther defendants, in nc way implicated 
Appellant Oliver other than to establish that he was near the oe To 
the same effect, is the testimony of Clarence Baker and Timothy Smith. 
Both Smith and Baker testified that they saw ncthing in regard to the 
offense so far as Appellant Cliver was concerned. 

Taking all the evidence as a whole, it woulc appear that 
at least one, if not more of the defendants, must be found not guilty. 

If any of the testimony cf the complaining witness is to be believed, it 
is established that her father appeared immediately after the fourth boy 
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completed having relations with her and that her attackers ran off. 

(TR 47). If there were only 4 boys who had relations with her, one of the 
Appellants should be found not guilty for the reason that Godfrey Foster 
admitted on the stanc that he was one of the ones that had relaticns with 
her. Godfrey Foster further testified that he saw at least one other person 
have relations with her which was either Williams or Mason. (TR 246). 
He also testified that he did not see Appellant Crump have relations with 
the complaining witness but the complaining witness herself has identified 
Crump as the first boy. Therefore, we have eye witnesses tending to 
establish: That Appellant Crump was the first boy -- the testimony of 
the complaining witness and Appellant Crump's own admission, if it is 

to be received; that Godfrey Foster was one of the attackers -- his own 
testimony; and that either Williams or Mason would have been the third 
and fourth boy -+ testimony of Godfrey Foster. Since there were only 

4 in all, there must be a reasonable doubt as to whether or not Appellant 


Oliver was one of the persons who had sexual intercourse with the com- 


plaining witness. Cf all Appellants, there is less evidence to Convict 


Appellant Oliver cf carnal knowledge than any of the other Appellants. 
Even if the admission of Appellant Oliver could be used 

against him, still there would be insufficient evidence to convict him for 

the reason that there would still have to be some corroboration. The 


cases are clear that there must be corroboration of an oral confession. 
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Opper v. United States, 348 U.S. 84 (1954). It is equally clear that 


every rape case requires corroboration of the testimony of the com- 
plaining witness. Fountain v. Unitec States, 98 U.S. App. D.C. 389, 
In this case, there is no correbcration of either element sc far as 


identifying Appellant Cliver is concerned. 


IV 

APPELLANT OLIVER WAS DENIED 

A SPEEDY TRIAL AS GUARANTEED 

BY THE CONSTITUTION 

Notwithstanding the fact that Appellant Oliver was 

arrested on May 5, 1962, remained in custcdy for lack of bond and a 
eriminal complaint was filed in the Municipal Court on May 7, 1962, 
(JA 1) it was not until June 18, 1962 that in indictment was finally filed 
(JA 5), The defendants were arraigned in District Court and a plea of 
“not guilty" was entered on June 22, 1962. (JA 5, 51). At the time of 
arraignment, trial was set for Cctober 9, 1962. (JA 51). Even if there 
had ben no further celay, it would appear that an unreasonable period 
of time would have elapsed before the Appellant Oliver could have been 
discharged upon a trial on merits of the charges against him. This delay 
appears all the mcre extraordinary because of the evidence offered at 


trial by the Gcvernment which would indicate that it had received con- 


fessions from each of the Appellants herein, so that there could be no 
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reason for delay in cbtaining an indictment from the Grand Jury and in 
setting trial much more promptly. 


But the matter does not end here. When the case was 


reached for trial on Cctober 9, it appeared that the prosecuting attcrney 


was occupied in the trial of another case and that Appellant Cliver's 
trial was continued by the Court until October 22, 1962. (JA 51, tran- 
script of proceedings before Judge McGuire, Octcber 9, 1962, Supp. 
Record cn Appeal). 

While it is true that in the meantime, on October 1, 1962, 
attorney for the Appellant Oliver did file a Mction for Mental Exami- 
nation (JA 9), this matter was disposed of by Judge McGuire. It is 
apparent from an examination of the transcript of the proceedings which 
occurred on October 9, 1962, that this Motion in no way weuld have 
delayed the trial.. Because the case would not have been reached in 
any event, Judge McGuire ordered the Appellant Oliver to be examined 
by the Legal Psychiatric Services and a report made to the Court. 

(jA 10, 51). The Appellant Oliver was promptly examined and a report 
filed on the next day, October 10, 1962 (JA 10), which report indicated 
that the Appellant Oliver was able to understand the proceedings against 
him and was competent to stand trial at that time. All of this was well 
in advance of the October 22 trial date then set. 

On Cctober 12, 1962, the Appellant Crump filed a Motion 


for Mental Examination (JA 11) which came on for hearing before Judge 
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Curran on Getober 19, 1962 at which time Judge Curran ordered the 


mental examination of Appellant Crump (JA 12) and continued the case 
to February 18, 1963. QA 52). There is no reason why the trial on 
the merits for Appellant Oliver could nct have proceeded on the date 
set. : 

The right of the Appellant Oliver to obtain a speedy trial 
under the constitutional guarantee therefore is in no way commensurate 
with the desire of the Government to try all of the defendants at once. 

It would appear as plain error to have continued Appellant Oliver's 

case merely because the Appellant Crump required a mental examination. 
The ultimate absurdity resulting from such a conclusion would be if the 
Appellant Crump were found incompetent, it would be inconceivable that 
the trial would not proceed on the merits against Oliver at chat time. 
There is nothing in the record to indicate that the Appellant Oliver in 

any way acquiesced in the continuance. 

On November 7, 1962, the Appellant Oliver filed a Motion 
For Discharge for Want of A Speedy Trial, pro se- (JA 13). iA few 
days later, on November 13, 1962, before a hearing could be had on the 
Appellant Oliver's Motion for Discharge, 2 Motion for Mental Exami- 
nation was filed by the attorney for the Appellant Mason. GA 16). Two 
days later, on November 15, the same Appellant Mason, proise, filed 


a Motion for Discharge for Want of A Speedy Trial. (JA 18). On 
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November 16, the Motion for Discharge filed by Appellant Oliver came 
up for hearing before Judge Youngdahl and was denied. (JA 25). On 
the same day, at the same hearing, Judge Youngdahl apparently re- 
considered the Motion which had been filed by the attorney for the Appell- 
ant Oliver on October 1, 1962. (JA 9). Ignoring the fact that that Motion 
had already been heard and a report filed on October 10, !962 (JA 10), 
the Judge ordered the Appellant Cliver committed to Saint Elizabeths 
Hospital for a period not to exceed 90 days. 

There could be no valid basis for such an Order. The 
Motior had been heard once and had been decided by Judge McGuire. 
(JA 10). In any event, a report had already been filed. (JA 10). 

In addition, there would seem to be no basis for the period 
specified in the Order filed November 16, 1962, of 90 days since the 


report filed on October 10, 1962 (JA 10) was completed within one day, 


and Appellant Oliver's pro se Motion filed November 7, 1962 (JA 13) 


which the Judge denied just prior to ordering the mental examination 
should have made it quite clear that the Appellant Oliver did not desire 
the examination or any additional delay in the trial and that any delay 
was over his objection. 

Saint Elizabeths Hospital did not render a report until 
February 13, 1963. (JA 29). There is no showing in the record that 


there is any reason for Saint Elizabeths Hospital to take 90 days to render 
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the same report which the Legal Psychiatric Services rendered in one 
day. (JA 10). 

Even if Judge Youngdahl had not ordered the mental exam- 
ination, the Appellant Oliver would still not have received a trial any 
sooner because on the llth of February, 1963 (one week before the 
trial date then set forF ebruary 18, 1963), the case was Connie from 
February 18, 1963 to March 4, 1963 because the attorney for Appellant 


Williams was going into the hospital. (JA 52). Thus, even if the Appell- 


ant Oliver had not been committed to Saint Elizabeths Hospital in November, 


he still Would not have received a trial prior to March 4, 1963. (JA 52). 

When the trial was reached on March 4, 1963, again the 
case was continued, this time at the Government's request for the reason 
that the complaining witness either had been or was suffering from the 
flu. 

When the trial was finally reached on March 26, 1963, 
ali of the Appellants filed a Motion to Dismiss for Lack of a Speedy Trial 
(JA 39) which Motions were again denied. (JA 40). 

That the Appellants are entitled to a speedy trial is too 
fundamental a proposition to require authorities. This Court had reason 
to pass upon the very same question in Smith v. United States, No. 17106, 
August 15, 1963, anc which case has recently been re-argued at an en 


banc hearing. The period of delay for Appellant Oliver was considerably 
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longer than that in the Smith Case, supra. As a matter of fact, it was 


almost twice as long. As has been demonstrated abeve, none cf this 
delay was caused by any action of the Appellant Cliver. Under the cir- 
cumstances, this Court has no alternative but to order the dismissal of 
the indictment for the gross violation of the constituticnal rights of the 
Appellant Cliver. That this delay was of extreme prejudice to Appell- 
ant Cliver is apparent from an examination of the testimony given at 
the trial and the loss of memory and conflicts contained therein. The 
Appellant Cliver was incarcerated during this entire period of time due 
not tc 2 determination of guilt, but solely because of his indigent state 
anc his inability to make bond. This would appear extraordinary in view 
of the clear propositicn that the Appellant Cliver was to be presumed 


innccent until proved guilty at trial on the merits. 


Vv 
PORTIONS CF TRANSCRIBED TESTIMONY WERE 
IMPRGPERLY READ TO THE JURY DURING THEIR 
DELIBERATIONS 
The jury was given instructicns and allowed to begin 
deliberations at 3:06 P.M. on March 28. (TR 348). By 3:20 P.M. the 
jury hac sent in a note requesting an exhibit and additional instructions. 


(TR 349). A note was sent to the jury from the Judge along with the 


exhibit requested. (TR 349, JA 41). Approximately one hour later, 
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the jury had sent ancther note requesting portions of the testimony in 


connection with the admissions of Appellant Williams tc be read. 
(TR 350). Over objection cf counsel for Appellant Oliver, the Court 
allowec¢ the requested testimony to be read along with testimony which 
had reference to Appellant Oliver. (TR 353-355). 

The only case that counsel appointed by this Court 
has been able to find on this subject in this jurisdiction, is the civil case 
of Smith v. Ross, 31 App. D.C. 348, (D.C. Cir. 1908). The Smith case 
turnediupon the fact that the evidence was not prejudicial to the Appell- 
ant, q 1 expressly reserved a ruling upon the propriety of such action 
over objection of counsel. Cases from other jurisdictions have not been 
helpful because they are usually determined by rule of court or local 
statute. See: Annotation 50 ALR 2d 176. 

One case which was decided in a Federal Court, United 
States-v. Rosenberg, 195 F.2d 583 (CA 2d NY 1952), has held that it 
is not error for a trial judge to refuse to read any portion of the testi- 
mony other than that requested, but coes not rule squarely on the question 
in this case. Appellant Oliver submits that this is a case of first instance 
in thi¢ Circuit and that this Court should rule that no testimony: should 
be Peon to the jury over cbjection of defendant's counsel because it might 
well give uncue emphasis to such testimony. In any event, it would seem 
that Appellant Oliver ought to be given a new trial because the jury 


appeared confused nct only as to the testimony but to the instructions 
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of the Judge, having sent out three notes and requests for an exhibit 
and testimony. This confusion may well have resulted from the pro- 


secution's desire to try the .ippellants jointly rather than separately. 


VI 


APPELLANT OLIVER WAS IMPROPERLY DENIED 
A SPERM TEST AND DENIED A MOTION FOR MISTRIAL 


Appellant Oliver has specifically directed counsel 
appointed by this Court to raise objection to the failure of the police to 
give him a sperm test. The facts in connection therewith are contained 
in the Motion filed by Appellant Oliver, prose, on November 7, 1962 
(JA 13) and March 26, 1963. (JA 32). 

Appellant Oliver has also directed ccunsel to preserve 
all rights to a mistrial because the complaining witness displayed emction 
in court (TR 14) and gave contradictory testimony, the latter point being 


covered in Argument HI. 


CONCLUSION 


The Appellant Oliver respectfully submits that this Court 
ought to reverse the judgment of the District Court and depending upon 
the determination of the various questions presented on the appeal, 
ought to order that the indictment be dismissed or that a judgment of 


acquittal be entered or that the cause be remanded for a new trial. 
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The aforegoing Brief is submitted to this Court on behalf 
of Appellant Oliver by and through his attorney, Charles Jay Pilzer, 
appointed by this Court. 
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| Is there sufficient evidence to go to the jury ina 


carnal knowledge case where apart from an alleged oral confession 
of appellant at the police precinct, the testimony tending to 
implicate appellant with the crime is confused, uncertain and 
inconsistent? 

2.) Is it a prejudicial error for the District Court to 
admit into evidence the confession of a codefendant ina carnal 
knowledge case without deletinz one sentence which named appellant 
as a fellow participant in the crime? 

3. Is appellant's alleged oral confession in a carnal 
knowledge case admissivle where the alleged poniesstonkoccumed 
at the police precinct after appellant was arrested without a 
warrant and on the sole basis of information received $xom a 
codefendant shertly after the codefendant's own arrest, the 
legality of which is also challenged? 

4. Was appellant denied his constitutional right toa 
speedy trial in a carnal knowledge case where the trial took place 
more than ten months after arrest and the trial was delayed more 


than five months, principally by the mental examinations requested 


by and granted to three codefendants? 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


GEORGE F. “WILLIAMS, 
Appellant, 
v. 
UNITED STATES OF AMERICA, 


Appellee. 


Appeal from Judgment of the 
United States District Court 
for the District of Columbia 


JURISLICTIONAL STATEMENT 


The United States District Court for the District 


of Columbia entered a judgment and verdist against appellant 


williams on May 13, 1962 (J.A. 44). Notice of Appeal was 


filed on May 17, 1963 (J.A. 46). The jurisdiction of this 


court is invoked under 28 U.S.C. §12z1. 


2- 
STATEMENT OF THE CASE 


This is an appeal from a judgment entered on May 13, 
1963 by which appellant Williams was adjudged guilty of the 
offense of carnal knowledge and violation of D. C. Code §22-2801, 
ana sentenced to prison for a period of nine to thirty years (JA 44). 

Appellant Williams was arrested without a warrant on 
May 5, 1962 (TR 212) after he had been implicated by one of the 
codefendants (TR 200). He was indicted on June 18, 1962 (JA 5), 
anc entered a plea of not guilty on June 22, 1962 (JA 5). 

The date for the trial of Williams and the three other 
defendants was originally set for Ostover 2, 19€2 (JA 51). As a 
result of four continuances, the trial was delayed until March 26, 
1963 (JA 51). The delay was due to four sontinuances; two con- 
tinuances, e of which covered most of the period here involved, 


were caused ‘by the fact that at different dates near'or after the 


original trial date, the other three defendants asked for and 


were grantec mental examinations (JA 2, 11, 12, 13, 25, 27). Such 
a mental examination usually lasts for a period of avout ninety 
cays. One continuance, involving about three weeks, was granted 
at the request of the prosecution (JA 52). Counsel for appellant 
Williams asked for one continuance, from Fe>sruary 18 to March 4, 
1963, but this continuance caused no delay whatsoever since, due 
to the mental examination of at least one other defendant, the 
trial could not have taken place at that time (JA 52). 

On March 20, 1962, appellant Williams filed a Motion 
for Dismissal of Indictment for Lack of 3peedy Trial, but this 


was denied by the order of the court filed March 26, 363 (JA 3°). 


age 


At the trial which began on March 26, 1963, appellant 


Williams was tried, togeth2r with defendants Oliver, Crump, and 


Mason. 

The testimony tending to implicate Williams may ve 
briefly summarized as follows: 

(1) The complaining witness, Diane Wright, idaentitied 
Williams as one of the four alleged participants in the crime 
(TR 17) put her later testimony, as developed in more detail under 
point I below, negatized this identification. 

(2) A government witness, Godfrey Foster, was only able 
to identify either Mason or Williams as one of the participants, 
put could not specify which (TR 2456). 

(2) A police officer testified,over appellant's ob- 
jection, that appellant Williams, at the police precinct about an 
hour after his arrest, "admitted he had taken part in the offense. 
(TR 213, 336) 

(4) Williams was named, over appellant's objection (TR 
163, 167, 356), in the written confession of codefendant Crump as 
a fellow participant (admitted in evidence only against Crump 


(TR 168, 169).1/ 


The court made it clear early in the trial that it would con- 
sider that counsel for all defendants had joined in with each 
motion made by another counsel, in order to avoid the necessity 
of each individually voicing his ovjection (TR 15). Accord- 
ingly, appellant Williams treats as his oojection any objection 
made on behalf of any other defendant. 


Popeatiant Williams testified on his own behalf and denied 


any participation in the crime (TR 284-293). 

Appellant Williams moved for a directed verdict of 
acquittal before the case was sent to the jury (TR 336). 

The jury entered a verdict of guilty whi-h vas filed on 
March 25, 1963 (JA 40). Appellant Williams filed a Motion for a 
New Trial on May 7, 1963 (JA 41). This motion was denied py the 
court's order dated May 21, 12563 (JA 48). The judgment, committing 
appellant Williams to prison for a period of fromnine to thirty 
years, was Tiled on May 13, 1363 (JA 44). A Notice of Appeal was 
filed May 17, 1562 (JA 46). 


. 


STATUTE INVOLVED 


De C. Code §22-2801 provides in pertinent part: 


"Whoever has carnal knowledge of a 
female forcivly and against her will, or 
carnally knows and abuses a female shild 
under sixteen years of age, shall be 
imprisoned for not more than thirty years: 
Provided, That in any case of rape th: jury 
may add to their verdict, if it be guilty, . 
the words "with the death penalty," in which 
case the punishment shall be death py electro- 
cution: ..." 


STATEMENT OF POINTS 


l. The District Court erred in denying appellant's 
motion for a directed judgment of acquittal and appellant's 
motion for a new trial. 

2. The District Court erred in admitting testimony 
regarding appellant's alleged oral -onfession. 

3. The Distri:t Court erred when it refused to delete 
a portion of a codefendant's confession implicating appellant. 

4. The District Court erred in denying appellant's 
motion to dismiss the indictment because of the failure to grant 
him a speecy trial. 

5. The Distrizt Court erred when it denied appellant's 


motion for a mistrial. 


SUMMARY OF ARGUMENT 
I. 
The evidence zannot sustain the verdict against appellant 
Williams. By far the most damaging piece of evidence against 
wglliams is the testimony of a police officer alleging that Williams 
acmitted his guilt at the police prezinzt an hour after his arrest. 
Not much weight can be attached to this alleged oral :onfession. 
All confessions are inherently unreliable and therefore require 
corrovoration by substantial independent evidence. Oral con- 
fessions are generally recognized to ve particularly unreliable. 


This would appear to be especially true where the alleged oral 


Ge 


confession took place at the police precinct where a written state- 


ment could have been readily obtained. An oral confession, under 
these circums':ances, is, in our view, so unreliable that it should 
not de admitted into evidenze at all. The court need not reach 
this question, however, because here the other evidence implicating 
appellant is so inconclusive, uncertain and inconsistent that all 
the evidence including the alleged oral confession, is not suf~ 
ficient to sustain the verdict. 

If. 

Appellant's conviction must be reversed because Williams 
was unduly prejudiced by the reference to him in the confession of 
zodefendant Crump. Under this court's recent decision in Kramer v. 
Unitec States - U. S. App. D. c., 317 F. 2d 114 (1¢°63),, this 


portion of codefendant Crump's statement should have been deleted. 


II. 

Appel?ant's conviction must also be reversed because the 
oral confession testified to at the trial by a police officer 
should have been excluded. This oral confession was the fruit of 
the illegal arrest of appellant. Appellant was arrested without 
a warrant and without probable cause. The sole basis for Williams' 
arrest was the fact that he had been implicated by codefendant 
Cliver who haf been arrestec a short time before. such a statement 
was not a provavle cause vecause Cliver could not be considered to 
be a reliable informer. In any event, Cliver's arrest was illegal 
and the arrest of Williams was a fruit of that other illegal arrest. 


If appellant's arrest were legal his confession should have been 


excluded under the Mallory Rule. 


Appellant Williams was denied his constitutional right 
to a speecy trial guaranteed by the Sixth Amendment. The trial 
date, which had originally been set for Octover 9, 1962, almost 
five months after his arrest, was celayed until March 26, 1963 
by a numer of continuances., This long period of delay was due 
to the belated request made vy all three codefendants for mental 
examinations, and also, in some measure, to the prosecution. No 


delay was caused by appellant Williams. 


ARGUMENT 


I. APPELLANT'S MOTION FOR A DIRECTED VERDICT OR FOR A JUDGMENT 
OF ACQUITTAL SHCULD HAVS BEEN GRANTED. 


The most damaging evidence against appellant Williams 
is the testimony of Police Officer O'Connor alleging that appellant 
Williams, at the police precinct avout an hour after his arrest, 
wadmitted he had taken part in the offense." (TR 212) Absent 
this alleged confession, the Government would not have a remotely 
plausible case against Williams. Even including this admission, 
there is not, as shovm below, sufficient evidence to sustain the 
vercict. Furthermore, there is a strong indisation in the record 
that the jury based its conviction of Williams on the alleged 
admission. After retiring to the Jury Room the jury specifically 
requested the court "to reread the testimony of the officer" who 
stated he heard “Williams admit his participation in the offense." 


(TR 350) 


Appellant contends, under Point III, that this con- 
fession should have been excluded as the fruit of appellant's 
illegal arrest. The court, however, need not reach the question 
cf whether the admission should have been excluded as we supmit 
that as in Coleman v. United States, 112 U. S. App. D. C. 207, 
306 F. 2d 751'(1962), this court should conclude "upon considera- 
tion of the evidence as a whole [including the cChaltenged ad- 
mission] that the motion for a directed verdict of acquittal at 
the conclusion of th: evidence should have been granted,"2/ 

The Supreme Court in Opper v. United States, 348 U.S. 
84, 23 (1°54) held that an extrajudicial confession could form 
the basis for finding a defendant guilty beyond a reasonable 
doubt only if the Government introduced "substantial independent 
evidence” which would tend to establish the trustvorthiness of 
the statement, It is appellant's position that there is no 
"substantial independent evidence" to corroborate appellant's 
alleged admission, 

The reason that substantial corrovoration of 5 con- 
fession is required is because confessions themselves are not 
reliable, As the Supreme Court stated in Opper v. United States, 


supra, 348 U.S. at 89-50: 


2/ In Coleman, it was the admissibility of a tacit admission 
az which was challenged. 


"In the United States our concept of 
justice that finds ne man guiity until 
proven has led our state and federal courts 
generally to refuse conviction on testimony 
concerning confessions of the accused not 
made by him at the trial of his case. ... 
In our country the coubt persists that the 
zeal of the agencies of prosecution to 
protect the peace, the self-interest of the 
accomplice, the maliciousness of an enemy or 
the aberration or weakness of the accused 
under the strain of suspicion may tinge or 
warp the facts of the confession. Admissions, 
retold at a trial, are much like hearsay, that 
is, statements not made at the pending trial. 
They had neither the compulsion of the oath 
nor the test of cross-examination." 


If corroboration of a confession is always required 
because confessions are by their nature unreliable, it plainly 
follows that the more unreliasle a confession the greater must 
be the quantum of independent evidence required to "be sufficient 
to fine guilt beyond a reasonable count." Opper v. United States, 
supra, 34C U.S. at 93. 

It is our position that there woulé not be sufficient 
substantial corroborating evidence of Williams' confession even 
if he had made a signed statement as did one of the other de- 
fendants in this case. In the absense of such a signed statement, 
the amount of substantiation which is required to sustain the 
conviction is, of course, much higher. It is generally recognized 
that oral confessions are less reliable than confessions of which 


there is a written record. The Supreme Court of California in 


People v. Bemis, 33 Cal. 2¢ 395; 202 P. 2d 82, 84 (Sup. Ct. of 


Cal. in Bank, 1945), where it reversec a conviction for failure 
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of the court to instruct the jury that the oral admission of 


defendant should be viewed with special caution, stated: 


t.,..the dangers inherent in the 

use of such evidence [oral admissions] 
are weil recognized by courts and text 
writers (citations omitted). ‘It is a 
familiar rule that verbal admissions 
should be received with caution and 
subjected to careful scrutiny, as no 
class of evidence is more suvject to 
error or anuse. Witnesses having the 
pest motives are generally unable to 
state the exact language of an admission, 
and are liable, by the omission or the 
changing of words, to convey a false 
impression of the language used. No 
other class of testimony affords such 
temptations or opportunities for un- 
scrupulous witnesses to torture the 
facts or commit open perjury as it is 
often impossible to contradict their 
testimony at all, or at least by any ; 
other witness than the party himself,'" | 


In Waattion to the fact that Williams’ confession is 
oral and, therefore, by its nature, highly unreliable, its re- 
liability is further minimized by the circumstances of this 
particular case. As the court stated in Schaffer v. United States, 
227 F. 2¢ 17, 21 (Sth cir., 1955); "The facts anc circumstances 
surrounding the giving of a confession affect both its acmis- 
sibility and its credibility." The alleged oral bontession was 
made at a police presinct where it would appear to have been 
perfectly feasible to put the statement in writing anch to obtain 
Villiams' signature. It would seem apparent that if a confession 
made by a suspect during questioning at a police precinct is a 


product of the suspect's free will, without the least coercion, 
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that the suspect would be just as willing to sign or write himself 
a confession as he was to make an oral statement to that effect. 

We submit, therefore, that where, as here, an oral 
sonfession is made under circumstances which readily would have 
permitted the preparation of a signed statement, the oral con- 
fession must be given even less weight. Indeed, it is our position 
that in circumstances like those of this case the confession should 
not be acmittec at all. There is simply no reason why the police 
should not be required to secure a signed statement from a suspect 
who desires to make a voluntary confession at the police precinct 
upon his arrest. The five minutes of additional effort involved 
would provide a great degree of protection from the obvious dangers 
inherent in permitting a police officer to testify at the trial 
as to what the defendant stated many months ago upon his arrest 
(in this case, the trial took place ten and a half months after 
the alleged oral confession was made). Such a rule would be 
consistent with the suggestion made in Wigmore on Evidence, 3rd 
Edition (1962, Supp.), Sec. 85la, where he suggests the adoption 
of a court rule to the effect that a confession should not be 
admittec into evidence unless the interview at which the confession 
was mace be recorded on a sounc film, and the authenticity of the 


film be attested to by those present at the interview. 


The court in this case, however, need not reacn this 


difficult problem because here it is clear that in any event the 


oral confession - unreliable besause it is oral and because of the 


circumstances under which it was made - togeth r with the other 


independent evidence developed at the trial are plainly insuf- 
ficient to sustain the conviction of Williams. | 

A review of the transcript of this case shows clearly 
that there is no substantial independent evidence to provide 
sufficient corroboration for the alleged oral confession. The 
evidence including the alleged oral confession is not sufficient 
to permit the jury to find appellant guilty beyond a reasonable 
doubt. 

Besides the alleged confession of the crime by appellant 
Williams, the oniy relevant evidence which might tend to implicate 
Williams consists of the testimony of the complaining witness, 
Diane Wright, and the testimony of a Government witness by the 
name of Foster. 

A. Testimony of the Complaining Witness: 

At one point the complaining witness testified that each 
of the four defendants had had intercourse with her (TR 17). 
But her later testimony casts so much doubt on the accuracy of 
her earlier identification that it is devoid of probative value, 

(1) At pages 43-45 of the transcript, after Stating 
that the defendant Crump was the first person to have relations 
with her, the complaining witness testified that she cid not know 
who the second, third or fourth persons to have int reourse with 


her were. 
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(2) Furthermore, the complaining witness testified 
trial that there were four boys who had intercourse with her. 
Aiter the fourth the calis of her father anc Mrs. Davis could i 
heard, and no one else attempted to have intercourse with her. 

(TR 44-45) Cne of the prosecution witnesses, Godfrey Foster, 
hovever, himself admitted having relations with her. (TR 240-243) 
Such an incriminating statement by a witness cannot easily be 
ignored. Anc ooviously, if four boys had intercourse with the 
complaining witness, and one of them was Godfrey Foster, her 
testimony that each of the four defendants had relations with her 
cannot be true. Therefore, at least one of the four defendants 
must have erroneously been identified >y the complaining witness. 
(TR 17) 

(3) At two points in her testimony at trial, the com- 
plaining witness stated that four boys had intercourse with her. 
(TR 43-45, £8) She also testified that she had told police officers 
the night of the attack that she had been attacked by five or six 
persons, but that she could not identify the fifth anc sixth per- 
sons to have intercourse with her (TR 62-64). Also, the trial 


judge told counsel on the record that the complaining witness had 


tole the Grand Jury initially that she didn't know how many boys 


had relations with her, but later stated that she cid know that 


five boys hac done so. 
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If the complaining witness is unable to 
remember .1ow many had intercourse with her, it seenis 
incredible that she should remember, with any degree 
of certitude the identity of four who did have eaters 
course with her. | 

Also, regardless of the reason for the 
complaining witness' failure to remember how many had 
intercourse with her, it is clear that if she is totally 
unable to remember whether four, or five, or six did So, 
she could not be sure that it was not three. 

(4) There is further evidence making the 
identification of appellant Williams by the complaining 
witness incredible. She testified: 

Q. "Did you say on May 5 [sic], 1962 


that these boys had shirts all over | 
their heads? 


A. "Yes, when they came over to me." (TR 94). 


The complaining witness also testified co the 
same effect before the Grand Jury. (TR 102). At no 
point is there any solution to the mystery of how she 
could identify appellant Williams and the others if they 


had shirts over their heads at the time. 
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Later in the trial, Detective Eger, a 


prosecution witness, testified that the complaining 


witness had told him on the evening of the attack that 
one of the first things that happened to her was the 
placing of a cloth, possibly a shirt, over her head. 
(TR 134). 

The identification by the complaining witness 
of appellant Williams on the basis of what she could see 
of a man with a shirt over his head, on a dark night, 
(TR 35, 112, 113, 114, 241, 271, 297) while she had a 
shirt over her head would be amusing but for the fact 
that it resulted in a 9-30 year prison sentence for a 
boy who was at the time but eighteen years old. 

B. Testimony of Foster 

1. The Government witness, Godfrey Foster, 

testified at the trial (TR 236): 


"Tt was either Mason or Williams, 
the one that I saw." 


This testimony is clearly too uncertain to be given 
any weight. 
2. Foster also testified to the fact that 


the crime was committed. (TR 246). The fact, however, 
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that he was "near the scene" does not establish that 


he participated "in the crime itself." Coleman oe 

United States, supra, at 752. This is especially true 

in this case, as the complaining witness testified (TR 97), 
there was :a whole bunch of boys" in the area. 

In summary, the alleged oral admission of 
Williams at the police precinct, plus the evidence) te 
cussed above, are wholly inadequate to sustain his con- 
viction. 

II. REFERENCE TO APPELLANT WILLIAMS IN CODEFENDANT'S 
CONFESSION WAS UNDULY PREJUDICIAL AND SHOULD HAVE 
BEEN DELETED. 

The conviction of appellant Williams mee be 
reversed because of the prejudice to Williams caused by 
the admission of those portions of codefendant Crump's 
confession which implicated him. Kramer v. United states, 

U.S. App. D.C. —-_-317 F. 24 114 (D. C, Cir. 1963) 
recently decided by this court demands such reversal. 

The District Court, over appellant's objection, 
(TR 166) 3/ allowed Police Officer Bell to read the entire 
confession made by codexendant Crump. Crump's confession 


states as follows: 


3/ In the Kramer case, this court reversed the con- 
viction even though there had been no objection 
in the court below. 


"YT Robert Crump said that his boy 
name Timmy pointed his finger at 

me and showed me to the woods with 
the giri. Then I had sexual. The 
girl didn't scream; she didn't put 
up a fight. The boy names that had 
relationship was Tooson, Larry, 
George, Pete and Skip. She was 
Wilising to give up. When her mother 
called, she cidn't answer." (TR 168, 
16S). Emphasis supplied. 4/ 

Under the rule enunciated in this court's decision 
in Kramer (decideeé in January 1963, two months 2efore the 
trial in this case) this reference to appellant should 
have been deleted from Crump's confession when it was 
read to the jury. 

The Kramer case involved two men jointly indicted, 
tried and convicted for the crime of housebreaking. During 
the trial, a police officer was allowed to recount a 
confession made by Kramer'ts codefendant Dewdney. The 
testimony was as follows: 

"tSo I said: ‘Well, did you 
do it?' and he said, 'Yes.' 
"ty said: ‘Was Kramer with 
you on it?’ And he said, 
tyes.’ (317 F. 24 at 116). 

This court, in holding that the part of code- 
fendantts statement implicating Kramer should have been 


deleted, appears to have based its decision on the 


4/ Appellant's name is George F. Williams. 


following 


points: 


1. 


"Since it [the statement] was not 
admissible against Kramer and was 
no essential part whatever of... 
[the codefendant's] own confession 
of guilt it was not admissi>le at 
all." 317 F. 2d at 116 


" .,the officer's recitation »efore 
the jury of what Dewdney said to 
him about Kramer's participation 
should not have been allowed. It 
was pure hearsay and seriously 
prejudicial," 217 F. 2d at 117 


"Our decision turns on the admission | 
itself of the hearsay evidence at 

the instance of the prosecution in 
circumstances which would readily 
have permitted the court to avoid 
injection of this evidence into the 
trial. In this situation and with | 
the other evidence leaving the issue | 
of guilt in doubt, we need not 


speculate whether the warning given 

to the jury to disregard the evidence 
was sufficient to overcome the harmful 
effect of the officer's hearsay recita- 
tion. ..." 


"The better rule is that when 
deletion of the hearsay reference to. 
a codefendant is feasible, as it was 
in our case, an instruction by the 
court that the jury disregard the 
reference is not an adequate substitute 
for deletion. It is preferable to. 
avoid altogethzr the risk that the | 
jury will be unable to put out of mind 
damaging evidence it has heard from the 
witness stand." 317 F, 2d at 117 


This ruling is plainly applicable to the present 
case. Here likewise the referenze to Williams could easily 
have been deletec. The reference to Williams was not an 
essential part of Crump's case and its deletion would not 
have affected in any way the force of Crump's confession 
with respect to Crump, the only defendant against whom it 
was admissible. The sole effect of including the reference 
to Williams in Crump's case, is to seriously prejudice 


Williams. Furthermore, as shown under Point I above, 


there is in this case, as apparently there was in Kramer, 


serious question as to whether there was enough evidence 
to sustain the conviction, and under such circumstances 
the court will not speculate as to "whether the warning 
given to the jury to disregard the evidence was sufficient 
to overcome the harmful effect." 317 F. 2¢ at 117 As Mr. 
Justice Jackson stated in his concurring opinion in 
Krulewitch v. United States, 326 U. S. 440, 453: ''The 
naive assumption that prejudicial effects can be overcome 
by instructions to the jury...all practicing lawyers know 
to be unmitigatec fiction." 
III. APPELLANT WILLIAMS' ADMISSION SHOULD HAVE BEEN 

EXCLUDED AS THE FRUIT OF HIS ILLEGAL ARREST. 

As shown under Point I, the conviction of appellant 


Williams was based on his alleged oral confession. Police 


Officer Connor testified at the trial that appellant, Williams 
at the precinct shortly after his arrest had "admitted he 
hac taken part in the offense." (TR 213) 

It is appellant's contention that this alleged 
oral confession should not have been admitted at the trial, 
because it was the fruit of appellant's illegal Aa. 

If, as is shown below, the arrest of appellant 
Williams was illegal, it is clear that the confession should 


have been excluded as a poisonous fruit of that illegal 


arrest under the recent decision of the Supreme Court in 


Wong Sun v. United States, 371 U. S. 471 (1563). 
Appellant Williams was arrested at 10:00 A.M. on 
May &. He was brought to the police station by 10:20 A.M. 
or 10:25 A.M. and allegedly made his admission to the police 
at 11:00 A.M. (TR 198-200). 
The Supreme Court, in its decision in Wong’ Sun v. 
United States, 371 U. S. 471 (1963), confirmed that verbal 
statements secured by the police as a result of an illegal 
arrest must be excluded no less than physical evidence so 
obtained. In Wong Sun the Supreme Court saic that: 
”.,.verbal evidence which derives 
so immediately from an unlawful 
entry anc an unauthorized arrest 
as the officers' action in the 
present case is no less the ‘fruit’ 


of official illegality than the 
more common tangible fruits of the 


unwarrantec intrusion. See 

Nueslein v. District of Columbia, 

73 App. D. C. 85, 115 F. 2a 690. 

Nor! do the policies underlying the 
exclusionary rule invite any logical 
distinction between physical and 
verbal evidence. Either in terms 

of deterring lawless conduct by 
federal officers, Rea v. United 
States, 350 U. S. 214, 76 S. Ct. 

292, 100 L. Ed. 233; or of closing 
the doors of the federal courts to 
any use of evidence unconstitutional- 
ly ootained, Elkins v. United States, 
364 U. S. 206, 80 S. Ct. 143%, 4 L. 
Ec. 2c 1569, the danger in relaxing 
the exclusionary rules in the case 
of verbal evidence would seem too 
great to warrant introducing such 

a distinction." 


In this case, as with respect to one of the defendants 

Wong Sun, it is "unreasonadle to infer" that appellant 
Williams' response to police questioning "was sufficiently 
an act of free will to purge the primary taint of the unlaw- 
ful arrest." It is impossivle to say that Williams con- 
fession was not the direct result of the fact that Williams 
was illegally arrestec and brought to a police precinct. 


A recent District Court decision construing the Wong Sun 


case, United States v. Burke, 215 F. Supp. 508 (D. ¢. Mass. 


1963), held that a confession made upon an illegal arrest 
should be excludec unless there was "clear anc convincing 
evidence that the admission or surrender is the product of 


an intervening independent act of defendant's free will." 


There is no such evidence ‘in the recor¢e of this case, 


a 


Accordingly, iz ‘“illiams' arrest was illegal, 
sly, 


‘ 
his alleged oral confessidn shoulc have been excluded. 


A. The Illegality of the Arrest. 
Williams was illegally arrested without prozable 
cause anc without a varrant anc, thorefore, as shown above, 
his confession should have »een excluded under the Wong Sun 
case. | 
1. Lack of Provable Cause. 

The only vasis for the arrest of villians, which 
appears in the resord, was the testimony of the arresting 
police officer that codefendant Cliver told police that 
Williams hac participatec’in the crime. Officer Coninor 
testifiec as follows: 

@: "Now officer what was the basis for 

your going out and arresting il1Liams? 
It was information we had receivec. 
From whom hac you received this 
information? 

From James Cliver. 

He tole you that Williams na¢c 
participated in this? 

That's right. 

Anc on this information you went 


anc arrestee Williams? 


A: That is right, yes, sir." (TR 15°-200). 

It is clear, we think, that the statement by 
defendant Oliver implicating “illiams in the crime cid not 
sonstitute probable cause to justify the arrest of Williams 
without a warrant. 

The decisions of the Supreme Court hold that the 
statement of an informer cannot constitute provable cause 
for an arrest unless the police has reason to believe that 


the identification of the subject had been made by "a 


reliable informant." Wong Sun v. United States, supra, 371 


U. S. 471 (1963). In Yong Sun, the Court ruled that a 
statement vy an informer cic not provide probable cause 
for the arrest of a person he named because "The nar- 
cotics agents had no basis in experience for confidence 
in reliability of Hom Way's {the informer's] information; 
he hac never before given information." The Court further 
statec: 


tt .,the arrest warrant procecure 
serves to insure that the celiber- 
ate, impartial judgment of a 
judicial officer will be inter- 
posed between the citizen and the 
police, to assess the weight and 
crecdizsility of the information 
which the complaining officer 
adcuces as probavle cause. To 
hole that an officer may act in 
his own, unchecked discretion 
upon information too vague and 
from too untestec a source to 
permit a judicial officer to 


accept it as provable cause 
for an arrest warrant, woulé 
subvert this fundamental 
policy." 83 Sup. ct. 407 at 
414, 


The rule that information from an informer who is 


not known vy the police to be reliable does not constitute 
provable cause is well estazlished in the law. Cervantes v. 
United States, 263 F. 2c 800, S04 (9th Cir. 1959); 

Rodgers v. United States, 267 F. 2d 7& (9th Cir. 1959); 
Wrightson v. United States, S5 U. S. App. D. C. 390, 222 

F. 2e€ 555 (1955). 

In Cervantes v. United States, supra, at 804, n.8, 
the Court said: 

"The rule formulated wy the 
cases is that information received 
from an cutside source, however 
sufficient its content may de, will 
not suffice to show provavle cause 
unless such source is believed to 
pe reliable, or unless it has 
substantial verification or supple- 
mentation in facts personally known 
to the officer or officers." 

What the Supreme Court considers to be a r liaple 
informer is indicated by its ruling in Draper v. United 
States, 358 U. S. 307 (128), where it held an arrest to 
be legal where the basis for the arrest was a statement 
made by a person who "had ‘been engagec as a "special 
employee' of the Bureau of Narcotics in Denver for about 


six months, and from time to time gave information... 


regarding violations of the narcotics laws for which 


Hereford [the informer] was paid small sums of money and 


that Marsch [a Federal Narcotics Agent] had always founc 
the information given vy Hereford to be accurats and re- 
liable." 358 U. S. at 30° 

There is in the record no evidence whatsoever 
that shows that the police could have regarcec Oliver as 
a "reliazle informant." There is no evidence that the 
police ever before received information from Cliver or 
that they hac any other reason to place reliance on him. 
The recore indicates only that Cliver, in acdition to 
being helc in connection with a charge of carnal knowlecge, 
was also wanted on assault charges (TR 154). The fact 
that Cliver was suspezted in the commission of two 
crimes hardly tends to establish his reliadility. 

Accordingly, uncer the clear rule of law which 
makes "a reliable informant" a prerequisite for a finding 
of probable cause, this court must conclude that there 
was no sufficient probavzle cause for the arrest of 
appellant Williams. It woule be difficult to imagine 2 
case where the police woule have less indication of the 


reliability of the information they had received. 


2. Arrest Was Made Without a eras. 

Forty minutes after defendant Oliver implicated 
appellant Williams, the police officers arrested Williams. 
(TR 214, 198-200) Why didn't they first obtain an monet 
warrant for appellant Williams? This is certainly not a 
case where a felony has seen committed in the presence ot 
a police officer and he must act quickly or never learn 
the identity of tne man. Nor is there any inéication 
whatsoever in the record that the police had the slightest 
fear or reason to fear that appellant Williams yould flee. 
Certainly there was no possizility of appellant williams 
@estroying any relevant evidence waich would justify 
haste. The conclusion seems unavoidable that the failure 
of the police officers to obtain a warrant for appellant 
Williams' arrest was simply the procuct of a cynical 


regard for only their own convenience. 


The manifest illegality under the Fourth Amend- 


ment of proceecing without a warrant in such instances 
was established in Johnson v. Unitec States, $23 U. 5. 
10, 13-15 (1948), which held a search mace without an 
arrest illegal, whether or not probable cause existed. 


Mr. Justice Jackson, speaking for the Court, said: 


"Phe point of the Fourth Amendment, which 
often is not grasped by zealous officers, 
is not that if denies law enforcement the 
support of the usual inferences which 
reasonable men draw from evidence. Its 
protection consists in requiring that 
those inferences be drawn by a neutral and 
detached magistrate instead of being judged 
by the officer engagec in the often com- 
petitive enterprise of ferreting out crime. 
Any assumption that evidence sufficient to 
support ‘a magistrate's disinterested de- 
termination to issue a search warrant will 
justify the officers in making a search 
without a warrant woule reduce the Amend- 
ment toa nullity and leave the people's 
homes sezure only in the discretion of 
police officers. 


* *« & *e *  * 


"There are exceptional circumstances 
in which, on balancing the need for 
effective law enforcement against the 
right of privacy, it may be contended 
that a magistrate's warrant for search 
may ve dispensed with. But this is not 
such a case. No reason is offered for 
not obtaining a search warrant except the 
inconvenience to the officers and some 
slignt delay necessary to prepare papers 
anc present the evidence to a magistrate. 
These are never very convincing reasons 
and, in| these circumstances, certainly are 
not enough to bypass the constitutional 
requirement. No suspect was fleeing or 
likely to take flight. The search was of 
permanent premises, not of a movable 
vehicle. No evidence or contravand was 
threatened with removal or destruction. 


We therefore urge that a warrant should have 


been obtained for appellant Williams' arrest, and that 


there was absolutely no justification for not so doing. 
Consequently, the arrest of Williams was illegal, whether 


or not probable cause existed. 
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In Any Event Information Received 
From Codefendant Qliver Cannot — 
Constitute Probable Cause for the 
Arrest of Appellant Williams 
Because It Is the Fruit of the 
Illegal Arrest of Cliver. 

As shown above, the police bad no probable cause 
for the arrest of Villiams, and even if they had such 
probable cause, they were. required to secure a varrant 
for his arrest, . 

However, if this court were to conclude to the 
contrary that Oliver's statement to the police implicating 


Williams constituted probable cause, and that no warrant 


was necessary, we sudmit that Williams' arrest would be 


nonetheless illegal. 

Appellant Oliver will argue in his srief that 
his arrest was without probable cause and therefore. 
illegal. Appellant Williams supports this argument. The 
arresting police officer testified at the trial that the 
complainant had informed him that one of the assailants 
said to her "You better not say anything about this, 
Tucson...is my counsin." (TR 12) It is impossible ‘to 
see how the statement covlé possibly constitute probable 
cause for the arrest of Oliver who was known as "Tucson" 
and was not Tucson's cousin. See Wong Sun v. United States, 


supra, 


Defencant Oliver's arrest being illegal, his 
implication of Williams was clearly a fruit of this il- 
legality. Oliver was arrested at 8:40 A.M. on May 5, 1°62 
(TR 137), taken to the station at 6:50 A.M. (TR 12%), and 
turned over to another police officer at $:55 A.M. (TR 185) 
anc made his alleged admission implicating appellant 
Williams at 9:20 A.M. (TR 214). On the basis of this 
information the police officers arrested appellant Williams 
at 10:00 A.M. (TR 108-200). A situation in which the 
causal effects are more clear ance direct would be dif- 
ficult to imagine. Certainly the arrest came about 
through exploitation of the primary illegality (defendant 
Oliver's illegal arrest), anc not through means sufficient— 
ly distinguishable to be purged of the primary taint, the 


test enunciated by the Supreme Court in the recent case of 


Yong Sun v. United States, 83 Sup. Ct. 407, 417 (1963). 


There is no evidence in the record to suggest that the 
police officers had any information to justify appellant 
Williams' arrest other than the statement by Oliver. 

Ye therefore urge this court to rule that the 
statement by defendant Oliver incriminating appellant 
Williams, which was the result of a direct exploitation 
of the illegal arrest of defendant Oliver, cannot de 


probable cause for the arrest of Williams. 
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It is not necessary for this court to reach the 
question of whether the Constitution requires that the 
fruit of an illegal arrest be excluded entirely and not 
merely against he who was illegally arrestec. See Jones 
v. United States, 362 U. S. 257 (1960). Rather, us 
such fruit of an illegal arrest, in any manner, should 
be excluded under the tracitional supervisory power over 
the administration of criminal justice lodgec in the 


federal courts. As stated by Mr. Justice Frankfurter 


in McNabb v. United States, 218 U. S. 332, 341 (1943): 


"The principles governing the administration 
of evidence in federal criminal trials have 
ot been restricted, therefore, to those 
erived solely from the Constitution. In 
he exercise of its supervisory authority 
over the administration of criminal justice 
in the federal courts...this Court has, 
from the very beginning of its history, 
formulated rules: of evidence to ve applied 
in federal criminal prosecutions." See 
also Elkins v. United States, 354 U. S. 
£06, 216 (1ss0).: : 


That only he who’ was the victim of an illegal 
search and seizure or an illegal arrest can opject to the 
admission ie use of the irbits of such illegal conduct is 
an anachronism. The rule is logically incompatible with 


the major purpose for such: exclusion. As stated in Elkins 


v. United States, 364 U. S. 20S, 217 (1960): 
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"The exclusionary rule is calculated to 
prevent, not to repair. Its purpose is 
to deter -- to compel respect for the 
constitutional guaranty in the only 
effective availabie way -- by removing 
the incentive to disregard it." 


It woule seem apparent that in order for the 


courts to prevent illegal police conduct by removing in- 


centive for such conduct, all use of the fruits of such 


conduct must be forbidden, and not merely a few uses or 
use only against one particular person. This was evident- 
ly recognized by Mr. Justice Holmes as early as 1520, 

when he stated: 

"The essence of a provision forbidding 

the acquisition of evidence in a certain 

way is that not merely evidence so ac- 

quired shall not be used vefore the 

Court but that it shall not be used at 

all." Silverthorne Lumber Co., Inc. v. 

Unitee States, 221 U. S. Scr, SEZ (12320). 

The present rule on the exclusion of illegally 
obtained evidence represents an untenable haliway po- 
sition. The Federal Courts have recognized that police 
officers in their zeal to obtain convictions often violate 
the Constitutional rights of citizens. They have also 
recognized that the only effective way to curtail such 
police activity is to exclude evidence so obtained. But 
it is necessary to take the last logical step to effective- 


ly prevent such illegal police conduct -- preventing use 


of information so obtained against anyone. Under the 


present ru 
pected of 

the suspec 
can from h 
rights. T 
against th 
concuct, b 
can be use 
It is ther 
volved, th 


simply not 


clusionary 
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whenever more than one individual is sus- 
ozfense, police officers may choose one of 
ec group and obtain all the information they 
without any regard to his constitutional 
le police will not be able to use this evidence 
individual who was subjected to their illegal 
t that the information an”? evidence so obtained 
to convict the other members of the group. 
fore clear that whenever a group may be in- 
incentives to illegal police conceuct have 
been removec, 


The necessity that this court adopt an ex-. 


rule applicable to everycne and not just to 


the victim of the illegality, not necessarily as a Con- 


stitutiona 
Courts’ su 


is summed 


1 matter, but in the exercise of the Federal 
pervisory power over federal criminal justice, 
up by Mr. Justice Murphy in Goldstein v. 


tes, 316 U. S. 114, 127 (1942) (dissenting 


United Sta 


opinion): 


"}¢ is evicent that to allow the 
Government to use evidence obtained 

in violation of the Fourth Amencment 
against parties not victims of the 
unconstitutional search and seizure 

is to allow the Government to profit 

by its wrong and to reduce in large 
measure the protection of the Amendment." 
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We therefore urge to this court that even were 
the statement to the police sy cefendant Oliver which 
implicated appellant Williams sufficient normally to 
sonstitute probable cause, it cannot be considered as 
provable cause in the present case secause it was the 
Cirect and immeciate product of the illegal arrest of 
defendant Cliver. 

B. The Confession Should Have Been 

Suppressed If Arrest Were Not 
Illegal. 

Appellant was arrested at his home on May 5, 1952 
at 10:00 A.li. (TR 212). At the time of his arrest he denied 
"having any knowledge of the offense" (TR 215). He was 
then taken to the police precinct where he arrived at 
"about 20 or 25 minutes after 10:00 (TR 212). Upon his 
return to the precinct he still denied any knowledge of 
the offense. (TR 216) The police officer testified that 
‘tapout 11:00 otclock he admitted he hac taken part in the 
offense." 

It must be reasonably inferred from this record 
that Williams was held at the precinct for the purpose of 
questioning rather'than taken "without unnecessary delay 
before the nearest available commissioner."" Rule &(a) of 


the Federal Rules of Criminal Procedure, Mallory v. 


Unitec States, 364,U. S. 449 (1957). Mallory explicitly 


states that the suspect 


"is not to be taken to police heac- 
quarters in order to carry out a 
process of inquiry that lends itself, 
even if not so designed, to eliciting 
damaging statements to support the 
arrest and ultimately his guilt." 

354 U. S. at 454 


See Trilling v. United States, 104 U. S. App. LD. Cc. 159, 


260 F. 2d 677, 691-692 (1958) (dissenting opinion of Judge 


Bazelon). 
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APPELLANT WILLIAMS WAS DENIED HIS CONSTITUTIONAL 

RIGHT TO A SPEEDY TRIAL. 

The conviction of appellant Williams should be reversed 
and the indictment against him dismissed because he was 
denied a speedy trial in violation of his Sixth Amendment 
rights. See Smith v. United States, No. 17106, D.C. Cir., 
August 15, 1963, rehearing en banc pending. See also 
King v. United States, 105 U. S. App. D. C. 193, 265 F. 2d 
567, cert. denied, 359 U. S. 998 (1959). 

In the Smith case, this Court held that the constitu- 
tional right to a speedy trial had been denied under the 
following circumstances. The delay between arrest and trial 
was 174 days. There were a total of six continuances, 
which aggregated 103 days. The defense caused none of these 
continuances; five (aggregating 102 days) were caused by 
the prosecution, and the other (for one day) was caused by 
the criminal courts being engaged. Bail for Smith was set 
at $2,500, but because he was unable to make bail he re- 
mained incarcerated throughout these delays. 


In the present case, the facts are as follows (with 


the comparable figures from the Smith case in parenthesis). 


Between arrest and trial there was a delay of 325 days 
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(174 days). There were four continuances (six continu- 
ances) representing a total delay of 168 days (103 days). 
The appellant was indigent (as was Smith) and remained 


incarcerated throughout the entire delay due to his in- 


ability to make bond of $3,500 (Smith also unable to 


make bond of $2,500). 

Appellant was arrested on May 5, 1963 (TR 212); 
indicted on June 18, 1962 (JA 5) and arraigned four days 
later (JA 5). The original trial date was set for | 
October 9, 1962. This original trial date of over Five 
months after the time of arrest (JA 51). On top of this 
long delay presumably caused by court congestion, four 
continuances postponed the date of the trial from 
October 9, 1962 until March 26, 1963, an additional 
period of nearly five months (JA 51). These delays 
resulted largely because the codefendants, Oliver, Crump 
and Mason, asked for and were granted mental examinations 
pursuant to D. C. Code § 24-301. The first reqoeae by a 
defendant for such a mental examination was not made 
until October 1, 1962, a few days before the erfal date. 


Two other defendants asked for mental examinations ‘some 


as 


weeks later. The mental examination for the various 
defendants were ordered by the Court on October 19, 
1962 for Crump (JA12), on November 16, 1962 for Oliver 
(JA 25) and November 30, 1962 for Mason (JA 27). Upon 
the Court's ordering Crump's mental examination on 
November 19, 1962, the Court continued the case until 


February 18, 1962 to allow the normal ninety day period 


which such an examination usually requires (JA 52) 5/ 


As a result of the Order on November 30, 1962 
granting Mason's motion for mental examination (JA 27), 
the February 18 trial date had become impossible. It 
could not be anticipated that Mason's mental examination 
would be completed until about ninety days later, and it was 
in fact not concluded until February 27, 1963 and the 
report filed on March 1, 1963 (JA 30). Accordingly, the 
only request made by counsel for appellant Williams for 
a continuance, this one from February 18 to March 4, 1963 


eT, 


5/ According to information we have received from Dr. 
Dale C. Cameron, M. D., Superintendent, St. Elizabeth's 
Hospital, the actual meantime required to complete such 
mental examinations during the period from January 
through June 1963 was ninety days. 
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(JA 52) -- caused no delay whatsoever. On March 4, the 


trial was again continued; this time until March 26 at 
the request of the prosecutor (JA 52). : 

Accordingly, what we have here is a delay from 
the original trial date set for October 9, 1962 until 
March 4, 1963 caused by the belated requests of the 
codefendants for a mental examination, 6/ and a further 
delay from March 4 to March 26 at the request of the 
prosecutor. : 

It is perfectly clear, from this Court's de- 
cision in Smith, that if the continuances in this dase 
had all been at the request of the prosecutor, the. 
indictment against Williams would have to be qiemigced: 

The Court's decision in Smith left undecided 
the question whether appellant there would have been 
denied a speedy trial if the continuances had been due 
to causes other than delays for the convenience of the 


prosecution. 


6/ Under D. C. Code § 24-301 the codefendants could 
have asked for a mental examination any time after 
their arrest. 
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We submit, however, an accused is equally 


denied the right to a speedy trial where a delay nearly 


twice as long as in Smith was caused by dilatory re- 
quests for mental examinations made by the other de- 
fendants, court congestion and to a relatively extent 
by the prosecution. 

In one case as in the other, the accused is 
without fault for the delay 


(1) “imprisoned [for a long time] not 
because he was guilty, but because 
he was poor." Smith v. United States, 
supra, slip opinion p. 5. 


(2) presumed to be prejudiced in his ability 


to defend himself as a result 


"the possible loss of witnesses by 

reason of faded memory and inability 
to locate them." Petition of Provoo, 
17 F.R.D. 183, 198, 203 (D.Md. 1955). 


As Chief Judge Bazelon wrote in his dissenting 
opinion in King v. United States, supra, 105 App. D. C. 
at 199, 265 F. 2d at 573 


"  . . where there has in fact been a 
substantial delay not of the defendant's 
own choosing -- i.e., where he has not 
waived his right to a speedy trial -- 
there has in law been a denial of a 
speedy trial.: 
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Judge Bazelon further stated: 
Wa . I read in appellant's brief 
clear allegations or prejudice -- 
not only the obvious and very serious 
prejudice that he was kept in jail 
for months without trial to suit the 
convenience of others, but also the 
probable prejudice resulting from the 
effect of delay upon the memories of 
witnesses and their willingness to © 
testify. Moreover, I agree with the 
concriston in Provoo, supra, that — 
‘prejudice is presumed, or necessarily 
folows, from long delay' and that this 
is true a fortiori when the defendant 
is imprisoned during the delay.' 


In this case, prejudice is not only presumed as a matter 
of law but there is strong indication of probable preju- 
dice in the transcript of this case. As shown under 


Point I above, the principal witnesses who testified 


against Williams (in addition to Officer Connor who 


testified as to the alleged confession) showed in 
their testimony a lack of memory and inconetecencics 
such as might be expected when there has been an unduly 
long delay between arrest and trial. 

CONCLUSION 


Depending on the disposition of the questions 


presented, the Court should either reverse the judgment 
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and order that the indictment be dismissed, or that a 


judgment of acquittal be entered; or reverse the judgment 


and remand for a new trial. 


Respectfully submitted, 


Werner J. Kronstein 
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ARGUMENT 


Appellant Williams, without attempting to reargue 


the points raised in his brief, makes the following 


comments with respect to certain matters raised in the 


Government's brief. 


<7 = 


1/ : 
1. The Government urges (G. Br. 24) that the 


Appellant Williams cannot object to the admission of 
his confession on grounds that no objection was made 
to the confession at trial. 

It is surprising that the Government should 
make such an argument as the record clearly shows that 
the trial court considered that Williams did object to 
the admission of the confession in the trial court, and 


that the trial court so understood. 


The trial judge (Tr. 336) before the case was 


submitted to the jury, stated: 
"The Court will assume for the 

defendant Williams, and for the 

defendant Oliver that he renews his 

motion for suppression... .' 
This shows that even though Williams did not explicitly 
make a separate motion to suppress the confession, the 
trial court understood, and properly so, that such an 


objection had been made and denied, The court evidently 


considered either the request by counsel for Williams, 


1/ The Government's Brief is herein referred to as 
%G. Br." and Appellant's principal brief as "Br. si 


aoe 


on behalf of Williams and Oliver, for a hearing on the 
admissibility of the confession (Tr. 192) as a motion 
to suppress Williams’ confession, or must have regarded 
the motion to suppress the evidence made on behalf of 
Oliver as being also on behalf of Williams, consistent 
with the agreement reached that an objection by one 
counsel would be regarded as an objection by all de- 
fendants (Tr. 15). It is interesting to note that the 
counsel for the Government at the trial also considered 
that a motion on behalf of Williams had been made because 
in his argument on the admissibility of the confessions 
of the various defendants (Tr. 210, he expressly con« 
tended that there was sufficient probable cause for the 
arrest of Williams and that his confession should there- 
fore be admitted. 

2. The Government's Brief (G. Br. 33-36) underlines 


the fact that there is no reasonable distinction between 


this case and the recent decision of this court in Kramer 


v. United States, 317 F.2d 114 (D.C.Cir. 1963). 
The Government admits that the names of the 


other alleged participants mentioned in Crump's confession 


ah = 


"could have easily been masked over." (G. Br. 34). 

The Government contends, however, that in this case 

no appeliant "can have reasonably been prejudiced" 

by Crump’s statement. ‘The Government's contentions 

are mere speculation. As this court said in reveratng 
the decision in Kramer,"with the other evidence leaving 
the issue in doubt, we need not speculate « ‘" + : 
whether the warning given to the jury was sufficient 

to overcome the harmful effect of the officer's hearsay 
recitation ... ." Such speculation is equally un 
appropriate here as the other evidence (see (3) below) 
is not clearly dispositive of the issues. , 

3. Appellant Williams, in his principal brief, 
argued that all the evidence including the oral con- 
fession was not sufficient to sustain the verdict of 
guilty. (Br. 7, erteecte 


The Government: in its brief has not been able 


to point to sufficient evidence which might sustain 


the verdict. 


The Governnent: places much emphasis on the 


fact that the crime had been committed. ‘This clearly, 


ae 


however, does not mean that Williams was one of the 
participants. ‘The Government is unable to refer to 
any evidence which clearly implicates Williams with 
the exception of the alleged identification by the 
complaining witness. Appellant Williams in his 
principal brief contended that the testimony of the 
complaining witness identifying Williams was in» 
eredible because of the many inconsistencies in her 
testimony. The Government is unable to deny these 
inconsistencies but somehow relies on the intuition 
of the jury to resolve them. Such intuition clearly 
can not be a substitute for evidence sufficient to 
find the defendant guilty beyond a reasonable doubt, 


This leaves the alleged confession as the 


only clear evidence against Williams. Appellant 


contends (Br. 9-11) that this evidence is not entitled 
to much weight because an oral confession, always un- 

reliable, is made much more so by the fact that it was 
allegedly made under circumstances in which a written 

confession could have readily been obtained. The 


Government does no more than to say without citation 
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of any euthority that "The generally prevailing 


attitude of the courts has been that voluntary 


admissions are extremely probative," (G. Br. 17). 


4. Appellant urged in its principal brief that 
under the Supreme Court's decision in Wong Sun ve 
United States, 371 U.S. 471 (1963) there was no 
probable cause for Williams! arrest as the only infor- 
mation implicating Williams came from Appellant oliver, 
an informer whom the policy had no reason to rrust 
(G. Br. 21). The Government seeks to distinguish the 
plain holding of the Supreme Court in Wong Sun on the 
sole basis that in Wong, Sun, the codefendant who | 
implicated the person arrested was a "man caught in 
illegal possession of heroin -- a type known frequently 
to offer meaningless information about his source" 

(G. Br. 27), while in this case the informer was - 
fellow suspect in a rape case, The type of cxinekin= 
volved clearly can not provide any basis for distinguish- 
ing this case from Won ‘Sun, particularly since the 
Government indicates norbests for its allegation that 
dope suspects are inherently much less reliable than 


‘ 


rape suspects. 


December 10, 1963 


Respectfully submitted, 


Werner J, Kronstein 
Counsel for Appellant 
(Appointed by this Court) 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


‘ 
‘ 
‘ 


’ 


No. 17,938 


GEORGE F. ‘ILLIAMS, 
Appellant, 
Vv. 


UNITED STATES OF ANERICA, 


Appellee. 


Se 


Appeal from Judgment of the 
United States District Court 
for the District of Columbia 
JURISDICTIONAL STATEMENT 
The United states District Court for the District 
of Columoia entered a judgment ane verdict against appellant 
Williams on May 13, 1 6a (J.A. 44). Notice of appeal was 


filed on May 17, 1963 (J.A. 46). The jurisdiction of this 


court is invoked under 48 U.S.C. 91231. 


, 
‘ 


STATEMENT OF THE CASE 


This is an appeal from a judgment entered on May 13, 
1°63 by which appellant Williams was adjudged guilty of the 
offense of carnal knowleége and violation of D. C. Code §22-2801, 
anc sentenced to prison for a period of nine to thirty years (JA 44). 

Appellant Williams was arrested without a warrant on 
May 5, 1962 (TR 212) after he had been implicated by one of the 
codefencants (TR 200). He was indicted on June 18, 1962 (JA 5), 
ane entered a plea of not guilty on June 22, 1962 (JA 5). 

The date for the trial of Williams and the three other 
defencants was originally set for Cctover ©, 19€2 (JA 51). As a 
result of four continuances, the trial was delayed until March 26, 
1562 (JA 51). The delay was due to four continuances; two con- 
tinuances, one of which covered most of the period here involved, 
were caused by the fact that at different dates near or aiter tHe 


original trial date, the other three defendants asked for and 


were granted mental examinations (JA 2, 11, 12, 13, 25, 27). Such 
a mental examination usually lasts for a period of avout ninety 
Gays. One continuance, involving about three weeks, was granted 
at the request of the prosecution (JA 52). Counsel for appellant 
Williams asked for one continuance, from Fe>ruary 18 to March 4, 
1563, but this continuance caused no delay whatsoever since, due 
to the mental examination of at least one other defendant, the 
trial tould not have taken place at that time (JA 52). 

On March 20, i962, appellant Williams filec a Motion 
for Dismissal of Indictment for Lack of Speedy Trial, but this 


was denied by the order of the court filed March 26, 1963 (JA 3°). 
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At the trial which began on March 26, 1563, appellant 
Williams was tried, together with defendants Oliver, Crump, and 


Mason, 


The testimony tending to implisate Williams may pe 


briefly summarized as follows: 

(1) The complaining witness, Diane Wright, identified 
Williams as one of the four alleged participants in the crime 
(TR 17) but her later testimony, as developed in more detail under 
point I below, negatized this identification. 

(2) <A government witness, Godfrey Foster, was only able 
to identify either Mason or Williams as one of the Daiiodantcer 
but could not specify which (TR 245). 

(2) A police officer testified, over appellant's ob- 
jection, that appellant Williams, at the police precinct about an 
hour after his arrest, "admitted he had taken part in the offense." 
(TR 213, 336) 

(4) Williams was named, over appellant's objection (TR 
165, 167, 336), in the written confession of codefendant Crump as 
a fellow participant (admitted in evidence only nines GEE 


(TR 168, 165) .1/ 


1/ The court made it clear early in the trial that it would con- 
sider that counsel for all defendants had joined in! with each 
motion made by another counsel, in order to avoid the necessity 
of each individually voicing his objection (TR 15).: Accord- 
ingly, appellant Williams treats as his ovjection any objection 
made on behalf of any other defendant. 


Appellant Williams testified on his own behalf and denied 
any participation in the crime (TR 284-293). 

Appellant Williams moved for a directed verdict of 
acquittal before the case was sent to the jury (TR 335). 

The jury entered a verdict of guilty whi h was filed on 
March 25, 1963 (JA 40). Appeltant “illiams filed a Motion for a 
New Trial on May 7, 1563 (JA 41). This motion was denied dy the 


court's order dated May 21, 1253 (JA 48). The judgment, committing 


appellant Williams to prison for a period of fromnine to thirty 


years, was filed on May 13, 1563 (JA 44). A Notice of Appeal was 


filec May 17, 1962 (JA 46). 
STATUTE INVOLVED 


D. C. Code §22-2801 provides in pertinent part: 


"Whoever has carnal knowledge of a 
female forcivly and against her will, or 
carnally knows and abuses a female child 
under sixteen years of age, shall »e 
imprisoned for not more than thirty years: 
Provided, That in any case of rape th: jury 
may ada to their verdict, if it be guilty, 
the words "with the death penalty," in which 
case the punishment shall be death by electro- 
cution: ..." 


= Bs 
STATEMENT OF POINTS 


1. The District Court erred in denying appellant's 
motion for a directed judgment of acquittal anc appellant's 
motion for a new trial. 

2. The District Court erred in admitting testimony 
regarding appellant's alleged oral confession. | 

3. The Distri:t Court erred when it refused to delete 
a portion of 2 codefendant's confession implicating appeiiante 

4. The District Court erred in denying appeliant's 
motion to dismiss the indictment because of the faidure| to grant 


him a speecy trial. 


5, The Distri:t Court erred when it denied appellant's 


motion for a mistrial. 


SUMMARY OF ARGUMENT 
I. 
The evidence cannot sustain the verdict against appellant 
Williams. By far the most damaging piece of evidence against 
Williams is the testimony of a police officer alleging that Williams 
admitted his guilt at the police. prezinct an hour aiter his arrest. 
Not much weight can be attached to this alleged oral sonfession. 
All confessions are inherently unreliable and therefore require 
corrovoration by substantial independent evidence. oral con- 
fessions are generally recognized to ve particularly unreliable. 


This would appear to be especially true where the alleged oral 


confession took place at the police precinct where a written state- 
ment could have been readily ontained. An oral confession, under 
these circumstances, is, in our view, so unreliable that it should 
not be admitted into evidence at all. The court need not reach 
this question, however, because here the other evidence implicating 
appellant is so inconzlusive, uncertain and inconsistent that all 
the evidence including the alleged oral confession, is not suf- 
ficient to sustain the verdict. 
II. 
Appellant's conviction must be reversed because Williams 


was unduly prejudiced by the reference to him in the confession of 


zodefencant Crump. Under this court's resent decision in Kramer v. 


Unitec States - U. S. App. BD. C., 317 F. 2d lle (153), this 


portion of codefendant Crump's statement should have been deleted. 


III. 

Appellant's conviction must also be reversed because the 
oral confession testified to at the trial »by a police officer 
should have been excluded. This oral confession was the fruit of 
the illegal arrest of appellant. Appellant was arrested without 
a warrant ane without probable cause. The sole basis for Williams' 
arrest was the fact that he had been implicated by codefendant 
Cliver who had been arrested a short time before. Cuch a statement 
was not a probaple cause vecause Cliver could not be considered to 
be a reliazle informer. In any event, Cliver's arrest was illegal 
and the arrest of Williams was a fruit of that other illegal arrest. 


If appellant's arrest were legal his confession should have been 


excluded under the Mallory Rule. 


Appellant Williams was denied his Conetiacional! right 
to a speecy trial guaranteed by the Sixth Amendment. ‘The trial 
date, which had originally been set for Octover 9, 1962, almost 
five months after his arrest, was delayed until March 26, 1963 
by a numer of continuances., This long period of delay was due 
to the belated request made by ail three codefendants for mental 
examinations, and also, in some measure, to the prosecution. No 


delay was caused by appellant Williams. 


ARGUMENT 


I. APPELLANT'S MOTION FOR A DIRECTED VERDICT OR FOR A JUDGMENT 
OF ACQUITTAL SHCULD HAVE BEEN GRANTED, 


The most damaging evidence against appellant Williams 


is the testimony of Police Officer O'Connor alleging that appellant 
Williams, at the police precinct about an hour after his arrest, 
“admitted he had taken part in the offense." (TR 213) Absent 

this alleged confession, the Government would not have a remotely 
plausible case against Williams. Even including this admission, 
there is not, as shovm below, sufficient evidence to sustain the 
vercict. Furthermore, there is a strong indication in the record 
that the jury based its conviction of Williams on the alleged 
admission. After retiring to the Jury Room the jury specifically 
requested the court "to reread the testimony of the officer” who 


stated he heard Williams admit his participation in the offense." 


(TR 350) 


Appellant contends, under Point III, that this con- 
fession should have een excluded as the fruit of appellant's 
illesal arrest. The! court, however, neec not reach the question 


cf whether the admission should have been excluded as we supmit 


that as in Coleman v. United States, 112 U. S. App. D. C. 207, 


306 F. 2d 751 (1962), this court should conclude "upon considera- 
tion of the evidence as a whole [including the challenged ad- 
mission] that the motion for a directed verdict of acquittal at 
the conclusion of th: evidence should have been granted."2/ 

The Supreme Court in Opper v. United States, 348 U.S. 

c3 (1°54) held that an extrajudicial confession could form 

the basis for finding a defendant guilty beyond a reasonable 
doubt only if the Government introduced "substantial independent 
evidence” which would tend to estadlish the trustworthiness of 
the statement. It is appellant's position that there is no 
"substantial independent evidence" to corroborate appellant's 
alleged admission, 

The reason that substantial corrovoration of a con- 
fession is required is because confessions themselves are not 
reliable. As the Supreme Court stated in Opper v. United States, 


supra, 348 U.S. at 89-50: 


2/ In Coleman, it was the admissibility of a tacit admission 
— which was challenged. 


"In the United States our concept of 
justice that finds ne man guiity until 
proven has led our state and federal courts 
generally to refuse conviction on testimony 
concerning confessions of the accused not 
made by him at the trial of his case. ... 
In our country the doubt persists that the 
zeal of the agencies of prosecution to 
protect the peace, the self-interest of the 
accomplice, the maliciousness of an enemy or 
the aberration or weakness of the accused 
under the strain of suspicion may tinge or 
warp the facts of the confession. Admissions, 
retold at a trial, are much like hearsay, that 
is, statements not made at the pending trial, 
They had neither the compulsion of the oath . 
nor the test of cross-examination." 


If corroboration of a confession is always required 
because confessions are by their nature unreliable, it plainly 
follows that, the more unreliavle a confession the greater must 
be the quantum of independent evidence required to "ye sufficient 
to fine guilt beyond a reasonable doubt." Opper v. United States, 
supra, 340 U.S. at 93. 

It is our position that there woule not be sufficient 
substantial corroborating evidence of Williams' confession even 
if he had made a signed statement as did one of the other de- 
fendants in this case. In the avsenze of such a signed statement, 
the amount of substantiation which is required to sustain the 
conviction is, of course, much higher, It is generally recognized 
that oral confessions are less reliable than confessions of which 
there is a written record. The Supreme Court of California in 


People v. Bemis, 33 Cal. 2¢ 395; 202 P. 20 82, 84 (Sup 


Cal. in Bank, 1945), where it reversec a conviction for failure 


of the court to instruct the jury that the oral admission of 


defendant should be viewed with special caution, stated: 


"...the dangers inherent in the 

use of such evidence [oral admissions] 
are weil recognized by courts and text 
writers (citations omitted). 'It is a 
familiar rule that verbal admissions 
should be received with caution and 
subjestec to careful scrutiny, as no 
class of evidence is more suoject to 
error or abuse. Witnesses having the 
pest motives are generally unable to 
state the exact language of an admission, 
and are liable, by the omission or the 
changing o% worcs, to convey a false 
impression of the language usec. No 
other! class of testimony afforcs such 
temptations or opportunities for un- 
scrupulous witnesses to torture the 
fasts or commit open perjury as it is 
often impossible to contradict their 
testimony at all, or at least by any 
other witness than the party himself.'" 


In addition to the fact that Williams' confession is 
oral and, therefore, by its nature, highly unreliable, its re- 


liability is further minimized by the circumstances of this 


particular case. As the court stated in Schaffer v. United States, 


227 F. 20617, 21 (Sth Dir., 1955): "The facts anc circumstances 
svrrouncing the giving of a confession affect both its acmis- 
sibility and its credibility." The alleged oral confession was 
made at a police precinct where it would appear to have been 
perfectly feasible to put the statement in writing and to obtain 
Williams' signature. It would seem apparent that if a confession 
made by a suspect during questioning at a police precinct is a 


product of the suspect's free will, without the least coercion, 
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that the suspect would be just as willing to sign or write himself 


a confession 
We 
confession i 
permitted th 
fession must 
that in circ 
not be admit 
should not bd 
who desires 
upon his arr 
would provid 
inherent in 
as to what t 
(in this cas 
the alleged 
consistent w: 
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s he was to make an oral statement to that effect. 
ubmit, therefore, that where, as here, an oF 

made under circumstances which readily would have 
preparation of a signed statement, the oral con-= 
Indeed, it is our position 


e given even less weight. 


stances like those of this case the confession should 


cat all. There is simply no reason why the police 
required to secure a signed statement from a suspect 
make a voluntary confession at the police precinct 

t. The five minutes of additional effort involved 

a great degree of protection from the sores dangers 
ermitting a police officer to testify at the trial 
le defendant stated many months ago upon his arrest 
, the trial took place ten and a half months after 
ral confession was made). Such a rule would be 


th the suggestion made in Wigmore on Evidence, 3rd 


, Supp.), Sec. 85la, where he suggests the adoption 


of a court rule to the effect that a confession should not ve 


admittec into evidence unless the interview at which the confession 


was made be recorded on a sound film, and the authenticity of the 


film be attested to by those present at the interview. 


The court in this case, however, need not reacn this 


difficult problem because here it is clear that in any event the 


oral confession - unreliable besause it is oral and because of the 


circumstances under which it was made - togeth r with the other 
indepencent evidence developed at the trial are plainly insuf- 
ficient to sustain the conviction of Williams. 

A review of the transcript of this case shows clearly 
that there is no substantial independent evidense to provide 
sufficient corrovoration for the alleged oral confession. The 
evidence including the alleged oral confession is not sufficient 
to permit the jury to fine appellant guilty beyond a reasonable 
doubt. 

Besides the alleged confession of the crime by appellant 
Williams, the only relevant evidence which might tend to implicate 
Williams consists of the testimony of the complaining witness, 
Diane Wright, and the testimony of a Government witness by the 


name o£ Foster. 


A. Testimony of the Complaining Witness: 


At one point the complaining witness testified that each 
of the four defendants hac had intercourse with her (TR 17). 
But her later testimony casts so much doubt on the accuracy of 
her earlier identification that it is devoid of probative value. 
(1) At pages 43-45 of the transcript, after stating 
that the defendant Crump was the first person to have relations 
with her, the complaining witness testified that she cid not know 
who the second, third or fourth persons to have intercourse with 


her were. 


(2) Furthermore, the complaining witness testified at 
trial that there were fovr boys who had intercourse with her. 
After the fourth the calls of her father anc Irs. Daviolcouta pe 
heard, and no one else attempted to have intercourse with her. 

(TR 44-45) Cne of the prosecution witnesses, Godfrey Foster, 
however, himself admitted having relations with her, (TR 240-245) 
Such an incriminating statement by a witness cannot easily pe 
ignored. Anc obviously, if four boys had intercourse nh the 
complaining witness, and one of them was Godfrey Foster, her 


testimony that each of the four defendants had relations with her 


cannot be true. Therefore, at least one of the four defendants 


must have erroneously been identified >by the complaining witness. 


(TR 17) 

(3} At two points in her testimony at trial, the com- 
plaining witness stated that four boys had intercourse with her. 
(TR 43-45, 23) She also testified that she had told pontice officers 
the night of the attack that she had been attacked by five or six 
persons, but that she could not identify the fifth Ane ateesn per- 
sons to have intercourse with her (TR 62-64). Also, the trial 
judge told counsel on the record that the complaining witness had 
tole the Grand Jury initially that she didn't know how many boys 
had relations with her, but later stated that she did know that 


five boys hac done so. 
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If the complaining witness is unable to 
remember how many had intercourse with her, it seems 
incredible that she should remember, with any degree 
of certitude the identity of four who did have inter- 
course with her. 

Also, regardless of the reason for the 
complaining witness' failure to remember how many had 
intercourse with her, it is clear that if she is totally 
unable to remember whether four, or five, or six did so, 
she could not be sure that it was not three. 

(4) There is further evidence making the 
identification of appellant Williams by the complaining 


witness incredible. She testified: 


Q. "Did you say on May 5 [sic], 1962 
that these boys had shirts all over 
their heads? 


A. "Yes, when they came over to me." (TR 94). 

The complaining witness also testified to the 
same effect before the Grand Jury. (TR 102). At no 
point is there any solution to the mystery of how she 
could identify appellant Williams and the others if they 


had shirts over their heads at the time. 
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Later in the trial, Detective Eger, a 
prosecution witness, testified that the complaining 
witness had told him on the evening of the attack that 
one of the first things that happened to her was the 
placing of a cloth, possibly a shirt, over her head. 

(TR 134). 

The identification by the complaining witness 
of appellant Williams on the basis of what she could see 
of a man with a shirt over his head, on a dark night, 
(TR 35, 112, 113, 114, 241, 271, 297) while she had a 


shirt over her head would be amusing but for the fact 


that it resulted in a 9-30 year prison sentence for a 


boy who was at the time but eighteen years old. 
B. Testimony of Foster 
1. The Government witness, Godfrey Foster, 
testified at the trial (TR 236): 


"Tt was either Mason or Williams, 
the one that I saw." 


This testimony is clearly too uncertain to be given 
any weight. 
2. Foster also testified to the fact that 


the crime was committed. (TR 246). The fact, however, 
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that he was "near the scene" does not establish that 

he participated "in the crime itself." Coleman v. 

United States, supra, at 752. This is especially true 

in this case, as the complaining witness testified (TR 97), 
there was :a whole bunch of boys" in the area. 

In summary, the alleged oral admission of 
Williams at the police precinct, plus the evidence dis- 
cussed above, are wholly inadequate to sustain his con- 
viction. 

II. REFERENCE TO APPELLANT WILLIAMS IN CODEFENDANT'S 
CONFESSION WAS UNDULY PREJUDICIAL AND SHOULD HAVE 
BEEN DELETED. 

The conviction of appellant Williams must be 
reversed because of the prejudice to Williams caused by 
the admission of those portions of codefendant Crump's 
confession which implicated him. Kramer v. United States, 

U.S. App. D. C. , 317 F. 2d 114 (D. C. Cir. 1963) 
recently decided by this court demands such reversal. 

The District Court, over appellant's objection, 
(TR 166) 3/ allowed Police Officer Bell to read the entire 
confession made by codefendant Crump. Crump's confession 


states as follows: 


3/ In the Kramer case, this court reversed the con- 
viction even though there had been no objection 
in the court below. 
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"Y Robert Crump said that his boy 
name Timmy pointed his finger at 

me and showed me to the woods with 
the girl. Then I had sexual. The 
girl didn't scream; she didn't put 

up a fight. The boy names that had 
relationship was Tooson, Larry, 
George, Pete and Skip. She was 
Willing to give up. When her mother 
called, she didn't answer." (TR 168, | 
169). Emphasis supplied. 4/ 


Under the rule enunciated in this court's decision 
in Kramer (decidee in January 1963, two months before the 
trial in this case) this reference to appellant should 
have been deleted from Crump's confession when it was 
read to the jury. 

The Kramer case involved two men jointly indicted, 
tried and convicted for the crime of housebreaking. During 


| 
the trial, a police officer was allowed to recount 4a 


confession made by Kramer's codefendant Dewdney. The 


testimony was as follows: 

"tSo I said: 'Well, did you 

do it?' and he said, ‘'Yes.' 

"ty said: ‘Was Kramer with 

you on it?' And he said, 

tyes.'' (317 F. 2d at 116). 

This court, in holding that the part of code- 

fendantts statement implicating Kramer should have been 


deleted, appears to have based its decision on the 


4/ Appellant's name is George F. Williams. 


following points: 


1. 


"Since it [the statement] was not 
admissible against Kramer and was 
no essential part whatever of... 
[the codefendant's] own confession 
of guilt it was not admissivle at 
all." 317 F. 2d at 116 


"the officer's recitation before 
the jury of wnat Dewdney said to 
him about Kramer's participation 
should not have been allowed. It 
was pure hearsay and seriously 
prejudicial." 217 F. 2d at 117 


"Our! decision turns on the admission 
itself of the hearsay evidence at 
the instance of the prosecution in 
circumstances which would readily 
have permitted the court to avoid 
injection of this evidence into the 
trial. In this situation and with 
the other evidence leaving the issue 


of guilt in doubt, we need not 
speculate whether the warning given 

to the jury to disregard the evidence 
was sufficient to overcome tne harmful 
effect of the officer's hearsay recita- 
CHOW enone 


/ Phe petter rule is that when 
deletion of the hearsay reference to 
a codefendant is feasible, as it was 
in our case, an instruction by the 
court that the jury disregard the 
reference is not an adequate substitute 
for deletion. It is preferable to 
avoiea altogethn:r the risk that the 
jury will be unable to put out of mind 
damaging evidence it has heard from the 
witness stand." 317 F. 2d at 117 


This ruling is plainly applicable to the present 
case. Here likewise the reference to Williams could easily 
have been celetec. The reference to Williams was noe an 
essential part of Crump's case and its deletion would not 
have affected in any way the force of Crump's confession 
with respect to Crump, the only defendant against whom it 
was admissible. The sole effect of including the reference 
to Williams in Crump's case, is to seriously prejudice 
Williams. Furthermore, as shown under Point I above, 
there is in this :ase, as apparently there was in canes 
serious question as to whether there was enough evidence 
to sustain the conviction, and under such Simeemainnecs 
the court will not speculate as to "whether the warning 
given to the jury to disregard the evidence was sufficient 
to overcome the harmful effect." 317 F. 2d at 117 As Mr. 
Justice Jackson stated in his concurring opinion in 
Krulewitch v. United States, 326 U. S. 440, 453: "The 
naive assumption that prejudicial effects can be overcome 
by instructions to the jury...all practicing lawyers know 
to be unmitigatec fiction." 


III. APPELLANT WILLIAMS' ADMISSION SHOULD HAVE BEEN 
EXCLUDED AS THE FRUIT OF HIS ILLEGAL ARREST. 


As shown under Point I, the conviction of appellant 


Williams was based on his alleged oral confession. Police 


Officer Connor testified at the trial that appellant Williams 
at the precinct shortly after his arrest had "admitted he 
hac taken part in the offense." (TR 213) 

It is appellant's contention that this alleged 
oral confession should not have been admitted at the trial, 
because it was the fruit of appellant's illegal arrest. 

If, as is shown below, the arrest of appellant 
Williams was illegal, it is clear that the confession should 
have been excluded as a poisonous fruit of that illegal 
arrest under the recent decision of the Supreme Court in 
Wong Sun v. United States, 371 U. S. 471 (1263). 

Appellant Williams was arrested at 10:00 A.M. on 
May &. He was brought to the police station by 10:20 A.M, 
or 10:25 A.M. and’allegecly made his admissicn to the police 
at 11:00 A.M. (TR 198-200). 

The Supreme Court, in its decision in Wong Sun v. 
Unitec States, 371 U. S. 471 (1963), confirmed that verbal 
statements secured by the police as a result of an illegal 


arrest must be excluded no less than physical evidence so 


obtained. In Wong Sun the Supreme Court saic that: 


"...verbal evidence which derives 
so immediately from an unlawful 
entry anc an unauthorized arrest 
as the officers’ action in the 
present case is no less the 'fruit' 
of official illegality than the 
more common tangible fruits of the 


unwarrantec intrusion. See 

Nueslein v. District of Columbia, 

73 App. D. C. 8&, 115 F, 2c GSO. 

Nor do the policies underlying the 
exclusionary rule invite any logical 
distinction between physical and 
verbal evidence. Either in terms 

of deterring lawless conduct by 
federal officers, Rea v. United 
States, 350 U. S. 214, 76 S. Ct. 

292, 100 L. Ed. 233; or of closing 
the doors of the federal courts to 
any use of evidence unconstitutional-: 
ly ootained, Elkins v. United States, 
364 U. S. 206, 80 S. Ct. 143%, 4 L. 
Ec. 2c 1569, the danger in relaxing 
the exclusionary rules in the case 
of verbal evidence would seem too 
great to warrant introducing such 

a distinction." 


In this case, as with respect to one of the cefendants in 
Wong Sun, it is "unreasonadle to infer" that appellant 
Williams' response to police questioning "was sufficiently 
an act of free will to purge the primary taint of the unlaw- 
ful arrest.'"' It is impossivle to say that Williams' con- 
fession was not the direct result of the fact that Williams 
was illegally arrestee and brought to a poiice precinct. 

A recent District Court decision construing the Wong Sun 


case, United States v. Burke, 215 Ff. Supp. 5 . ©. Mass. 


1$63), held that a confession made upon an illegal arrest 


should be excludec unless there was "clear anc convincing 
evidence that the admission or surrender is the product of 


an intervening independent act of defendant's free will." 


There is no such evidence in the recorc of this case. 
Accorcingly, if “"illiams' arrest was illegal, 
his alleged oral confession shoulc have been excludec. 
A. The Illecality of the Arrest. 
Williams was illegally arrested without pro.asle 


cause anc without a warrant anc, thcorefore, as Shown asove, 


his confession should have ween excluded uncer the Wong Sun 


case, 
Iie ck of Probaicle Cause. 

The only basis for the arrest of Williams, which 
appears in the re:ord, was the testimony ot the arresting 
police officer that cocefencant Cliver told police that 
‘illiams hac participatec in the crime. O2Zficer Connor 
testifiec as follows: 

Q@: "Now officer what was the basis for 

your soing out and arresting Villiams? 
It was information we had receivec. 
From whom hac you received this 
information? 

From James Cliver. 

He tolc you tha’ 

participatec in this 

That's ricnt. 

Anc on this information you went 


anc arrestec Williams? 


eh 


A: That is right, yes, sir." (TR 190-200). 

It is clear, we think, that the statement By 
defendant Oliver implicating Villiams in the crime cid not 
constitute probable cause to justify the arrest of williams 


without a warrant. 


The decisions of the Supreme Court hold that the 


statement of an informer cannot constitute provable cause 
for an arrest unless the police has reason to believe that 
the identification of the suvject had been made by "a 
reliable informant." Wong Sun v. United States, supra, 371 
eee —_ eee 
U. §. 471 (1963). In Yong Sun, the Court ruled that a 
statement vy an informer cic not provide provazle cause 
for the arrest of a person he named desause "The nave 


cotics agents had no basis in experience for confidence 


in reliability of Hom Way's [the informer's] information; 
he hac never before given information." The Court further 
statec: 


". ,the arrest warrant procecure 
serves to insure that the dceliber- 
ate, impartial jucgment of a 
judicial officer will be inter- 
posec between the citizen and the 
police, to assess the weight and 
credibility of the information 
which the complaining officer 
adeuces as provavle cause. To 
hole that an officer may act in 
his own, unchecked discretion 
upon information too vague and 
from too untestec a source to 
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permit a judicial officer to 


accept it as probable cause 
for an arrest warrant, woulé 
subvert this fundamental 
policy.” &3 Sup. Ct. 40% at 
414, 

The rule that information from an informer who is 
not known vy the police to be reliable does not constitute 
provable cause is well establishec in the law. Cervantes v. 
United States, 262 F. 2d S00, S04 (9th Cir. 1959); 


Rodgers v. United States, 267 F. 2d 79 (9th Cir. 1959); 


Wrightson v. United States, 55 U. S. App. D. C. 290, 22: 


F. 2c 556 (1955). 

In Cervantes v. United States, supra, at 304, 
the Court said: 

"The rule formulated »y the 
cases is that information received 
from an outside source, however 
sufficient its content may be, will 
not suffice to show provavle cause 
unless such source is believed to 
be reliable, or unless it has 
substantial verification or supple- 
mentation in facts personally known 
to the officer or officers." 

What the Supreme Court considers to be a reliavle 
informer is indicated by its ruling in Draper v. United 
States, 353 U. S..307 (1258), where it helc an arrest to 
be legal where the basis for the arrest was a statement 
made by a person who "had been engagec as a 'special 
employee' of the Bureau of Narcotics in Denver for avout 


six months, and from time to time gave information... 


regarding violations of the narcotics laws for which 
Hereford [the informer] was paid small sums of money and 


that Marsch [a Federal Narcotics Agent} had always founc 


the information given vy Herefore to be accurate and re- 


liable.” 358 U. S. at 30° 

There is in the record no evidence vbatsoever 
that shows that the police could have regarcec Oliver as 
a "reliavle informant." There is no evidence that the 
police ever before receivec information from Cliver or 
that they hac any other reason to place reliance on him. 
The recoré indicates only that Cliver, in addition to 
being held in connection with a charge of carnal knowledge, 
was also wanted on assault charges (TR 154). The fact 
that Cliver was suspected in the commission of two 
crimes hardly tends to estavlish his reliability. 

Accordingly, under the clear rule of law which 
makes "a reliable informant" a prerequisite for a finding 
of probable cause, this court must conclude that there 
was no sufficient probazle cause for the arrest of 
appellant Williams. It would be difficult to imagine a 
case where the police woule have less indication of! the 


reliability of the information they had received. 


2. Arrest Was Made Without a Warrant. 

Forty minutes after defendant Cliver implicated 
appellant Williams, the police officers arrested Williams, 
(PR 214, 188-200) Why didn't they first obtain an arrest 
warrant for appellant Williams? This is certainly not a 
case where a felony has deen committed in the presence of 
a police officer and he must act quickly or never learn 
the identity of the man. Nor is there any incication 
whatsoever in the record that the police had the slightest 
fear or reason to fear that appellant Williams woulc flee. 
Certainly there was no possizility of appellant Williams 
Cestroying any relevant evidence which woulc justify 
haste. The conclusion seems unavoidable that the failure 
cf the police officers to obtain a warrant for appellant 
Williams' arrest was simply the product of a cynical 
regarc for only their own convenience. 

The manifest illegality under the Fourth Amend- 


ment of proceecing without a warrant in such instances 


was established in Johnson v. Unitec States, 323 U. S. 


10, 18-15 (1948), which held a search mace without an 
arrest illegal, whether or not probable cause existed. 


Mr. Justice Jackson, speaking for the Court, saic: 


"The point of the Fourth Amendment, which 
often is not grasped by zealous officers, 
is not that if denies law enforcement the 
support of the usual inferences which 
reasonable men draw from evidence. Its 
protection consists in requiring that 
those inferences be drawn by a neutral and 
detached magistrate instead of being judged 
by the officer engaged in the often com- | 
petitive enterprise of ferreting out crime. 
Any assumption that evidence sufficient to. 
support a magistrate's disinterested de- 
termination to issue a search warrant will | 
justify the officers in making a search 
without a warrant woule reduce the Amenc- 
ment to a nullity and leave the people's 
homes sezure only in the discretion of 
police officers. 
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"There are exceptional circumstances 
in which, on balancing the need for 
effective law enforcement against the 
rignt of privacy, it may be contended 
that a magistrate's warrant for search 
may be Cispensed with. But this is not 
such a case. No reason is offerec for 
not obtaining a search warrant except the 
inconvenience to the officers and some 
sligut delay necessary to prepare papers 
and present the evidence to a magistrate. 
These are never very convincing reasons 
anc, in these circumstances, certainly are 
not enough to bypass the constitutional 
requirement. No suspect was fieeing or 
likely to take flight. The search was of 
permanent premises, not of a movabie 
vehicle. No evidence or contra»and was 
threatened with removal or destruction. 


We therefore urge that a warrant shoulc have 


been obtainec for appellant Williams' arrest, and that 
there was avsolutely no justification for not so doing. 
Consequently, the arrest of Williams was illegal, whether 


or not probable cause existed. 


' In Any Event Information Received 
From Codefendant Cliver Cannot 
Constitute Probable Cause for the 
Arrest of Appellant Williams 

' Because It Is the Fruit of the 
Illegal Arrest of Oliver. 


As shown above, the police had no probable cause 
for the arrest of Williams, ane even if they hac such 
probable cause, they were required to secure a warrant 
for his arrest. 

However, if this court were to conclude to the 
contrary that Cliver's statement to the police implicating 
Williams constitutec probable cause, and that no warrant 
was necessary, we suomit that Williams' arrest would be 
nonetheless illegal. 

Appellant Cliver will argue in his srief that 
his arrest was without probazle cause anc therefore 
illegal. Appellant Williams supports this argument. The 
arresting police officer testified at the trial that the 
complainant had informed him that one of the assailants 
saic to her "You better not say anything about this, 
Tucson...is my counsin." (TR 12) It is impossivle to 
see how the statement covlc possibly constitute probable 
cause for the arrest of Oliver who was known as "Tucson" 
anc was not Tucson's cousin. See Wong Sun v. United States, 


supra. 
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Defendant Oliver's arrest being illegal, his 
implication of Williams was cleariy a fruit of this i1- 
legality. Oliver was arrested at 6:40 A.M. on May 5, 1°62 
(TR 137), taken to the station at 6:50 A.M. (TR 12%), and 
turned over to another police officer at 8:55 A.M. (TR 185) 
anc made his alleged admission implicating appellant | 
Williams at 9:20 A.M. (TR 214). On the basis of this 
information the police officers arrested appellant williams 
at 10:00 A.M. (TR 198-200). A situation in which the 
causal effects are more clear anc direct would de dif- 
ficult to imagine. Certainly the arrest came about | 
through exploitation of the primary illegality (defendant 
Oliver's illegal arrest), anc not through means sufficient- 
ly @istinguishable to be purgec of the primary taint, the 
test enunciated by the Supreme Court in the recent case of 
wong Sun v. United States, 83 Sup. Ct. 40%, 417 (1963). 
There is no evidence in the record to sugsest that the 
police officers hac any information to justify appellant 
Williams' arrest other than the statement by Oliver. 

‘Ye therefore urge this court to rule that the 


statement vy defencant Cliver incriminating appellant 


Williams, which was the result of a direct exploitation 


of the illegal arrest of defendant Cliver, cannot be 


probable cause for the arrest of Williams. 


ost 


It is not necessary for this court to reach the 
question of whether the Constitution requires that the 


fruit of an illegal arrest de excluded entirely and not 


merely against he who was illegally arrested. See Jones 


v. United States, 362 U. S. 2&7 (1960). Rather, use of 
such fruit of an illegal arrest, in any manner, should 
be excluded under the traditional supervisory power over 
the administration of criminal justice lodgec in the 
federal courts. As stated by Mr. Justice Frankfurter 
in McNabb v. United States, 3128 U. S. 332, 341 (1943): 

"The principles governing the administration 

of evidence in federal criminal trials have 

not been restricted, therefore, to those 
derived solely from the Constitution. In 

the exercise of its supervisory authority 

over the administration of criminal justice 

in the federal courts...tnis Court has, 

from the very beginning of its history, 

formulated rules of evidence to ve applied 

in feceral criminal prosecutions." See 

also Elkins v. United States, 354 U. 5S. 

206, Zi6 (1SS0)- 

That only he who was the victim of an illegal 
search and seizure or an illegal arrest can opject to the 
admissicn or use of the fruits of such illegal conduct is 
an anachronism. The rule is logically incompatible with 


the major purpose for such exclusion. As statec in Elkins 


v. United States, 364 U. S. 206, 217 (1960): 


"The exclusionary rule is calculated to 

prevent, not to repair. Its purpose is 

to deter -- to compel respect for tne 

constitutional guaranty in the only 

effective available way -- by removing 

the incentive to cisregard it." 

It would seem apparent that in order for the 
courts to prevent illegal police conduct by removing: in- 
centive fox such conduct, all use of the fruits of such 
conduct must be forbidden, and not merely a few uses or 
use only against one particular person. This was evident- 
ly recognized by Mr. Justice Holmes as early as 1°20, 
when he stated: 

"The essence of a provision forbidding 

the acquisition of evidence in a certain 

way is that not merely evidence so ac- 

quired shall not be used »efore the 

Court but that it shall not be used at 

all." Silverthorne Lumber Co., Inc. v. 

Unitee States, 261 U. 8S. 3c8, SoZ (1o20). 

The present rule on the exclusion of illegally 
oxtained evicence represents an untenable haliway po- 
sition. The Federal Courts have recognized that police 
officers in taeir zeal to obtain convictions often violate 
the Constitvtional rights of citizens. They have also 
recognized that the only effective way to curtail such 
police activity is to exclude evidence so obtained. But 


it is necessary to take the last logical step to effective- 


ly prevent such illegal police concuct -- preventing use 


of information so ovtainec against anyone. Under the 
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present rule, whenever more than one individual is sus- 
pectec of an offense, police officers may choose one of 
the suspected group and obtain all the information they 
can from him without any regard to his constitutional 
rights. The police will not be able to use this evidence 
against the individual who was subjected to their illegal 
concuct, but that the information an” evidence so obtained 
can be used to convict the other members of the group. 

It is therefore clear that whenever a group may de in- 
volved, the incentives to illegal police concuct have 
simply not been removec, 

The necessity that this court adopt an ex- 
clusionary rule applicavle to everyone and not just to 
the victim of the illegality, not necessarily as a Con- 
stitutional matter, but in the exercise of the Federal 
Courts! supervisory power over federal criminal justice, 


is summed up by Mr. Justice Murphy in Goldstein v. 


United States, 316 U. S. 114, 127 (1942) (dissenting 


opinion): 


"Tt is evicent that to allow the 
Government to use evidence obtained 

in violation of the Fourth Amencment 
against parties not victims of the 
unconstitutional search and seizure 

is to allow the Government to profit 

by its wrong anc to reduce in large 
measure the protection of the Amencment." 
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We therefore urge to this court that even seers 
the statement to the police sy cefendant Cliver which 
implicated appellant Williams sufficient normally to. 
constitute probable cause, it cannot be considerec as 
provable cause in the present case secause it was the 
Cirect and immeciate product cf the illegal arrest of 
defendant Cliver. 

B. The Confession Chould Have Been 

Suppressed If Arrest Were Not 
Illegal. 

Appellant was arrested at his home on May é 1°62 
at 10:00 A.M. (TR 212). At the time of his arrest he denied 
"having any knowledge of the offense" (TR 215). He vas 
then taken to the police precinct where he arrived at 
about 20 or 25 minutes after 10:00 (TR 212). Upon his 
return to the precinct he still denied any Knowledge of 
the offense. (TR 216) The police officer testified that 
"about 11:00 o'clock he acmitted he had taken part in the 
offense." 

It must be reasonably inferred from this macond 
that Williams was held at the precinct for the purpose of 
questioning rather than taken "without unnecessary Gada 
before the nearest availavle commissioner." Rule &(a) of 


the Federal Rules of Criminal Procedure, Mallory v. 


United States, 354 U. S. 449 (1957). Mallory explicitly 


states that the suspect 


"is not to be taken to police heac- 
quarters in order to carry out a 
process of inquiry that lends itself, 
even if not so designec, to eliciting 
damaging statements to support the 
arrest and ultimately his guilt." 

$54 U. S. at 454 


See Trilling v. United States, 104 U. S. App. D. C. 159, 


260 F. 2d 677, 691-652 (1958) (dissenting opinion of Jucge 


Bazelon). 
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APPELLANT WILLIAMS WAS DENIED HIS CONSTITUTIONAL 

RIGHT TO A SPEEDY TRIAL. 

The conviction of eppalieat Williams should be seveiess 
and the indictment against him dismissed because he was 
denied a speedy trial in violation of his Sixth Amendment 
rights. See Smith v. United States, No. 17106, D.C. Cir., 
August 15, 1963, rehearing en banc pending. See also 
King v. United States, 105 U. S. App. D. C. 193, 265 F. 2d 


567, cert. denied, 359 U. S. 998 (1959). 


In the Smith case, this Court held that the constitu- 


tional right to a speedy trial had been denied under the 
following circumstances. The deiay between arrest and trial 
was 174 days. There were a total of six continuances, 
which aggregated 103 days. The defense caused none of these 
continuances; five (aggregating 102 days) were caused by 
the prosecution, and the other (for one day) was caused by 
the criminal courts being engaged. Bail for Smith was set 
at $2,500, but because he was unable to make bail ee: 
mained incarcerated throughout these delays. 

In the present case, the facts are as follows (with 
the comparable figures from the Smith case in parenthesis). 


Between arrest and trial there was a delay of 325 days 
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(174 days). There were four continuances (six continu- 
ances) representing a total delay of 168 days (103 days). 
The appellant was indigent (as was Smith) and remained 
incarcerated throughout the entire delay due to his in- 
ability to make bond of $3,500 (Smith also unable to 
make bond of $2,500). 

Appellant was arrested on May 5, 1963 (IR 212); 
indicted on June 18, 1962 (JA 5) and arraigned four days 
later (JA 5). ‘The original trial date was set for 
October 9, 1962. This original trial date of over five 


months after the time of arrest (JA 51). On top of this 


long delay presumably caused by court congestion, four 


continuances postponed the date of the trial from 
October 9, 1962 until March 26, 1963, an additional 
period of nearly five months (JA 51). These delays 
resulted largely because the codefendants, Oliver, Crump 
and Mason, asked for and were granted mental examinations 
pursuant to D. C. Code § 24-301. The first request by a 
defendant for such a mental examination was not made 
until October 1, 1962, a few days before the trial date. 


Two other defendants asked for mental examinations some 
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weeks later. The mental examination for the various 
defendants were ordered by the Court on October 19, 


1962 for Crump (JA12), on November 16, 1962 for Oliver 


(JA 25) and November 30, 1962 for Mason (JA 27). Upon 


the Court's ordering Crump's mental examination on) 
November 19, 1962, the Court continued the case until 
February 18, 1962 to allow the normal ninety day period 
which such an examination usually requires (JA 52) Si, 

As a result of the Order on November 30, 1962 
granting Mason's motion for mental examination (JA 27), 
the February 18 trial date had become impossible. it 
could not be anticipated that Mason's mental examination 
would be completed until about ninety days later, and it was 
in fact not concluded until February 27, 1963 and the 
report filed on March 1, 1963 (JA 30). Accordingly, the 
only request made by counsel for appellant Williams for 


a continuance, this one from February 18 to March 4, 1963 


5/ According to information we have received from Dr. 
Dale C. Cameron, M. D., Superintendent, St. Elizabeth's 
Hospital, the actual meantime required to complete such 
mental examinations during the period from January 
through June 1963 was ninety days. : 
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(JA 52) -- caused no delay whatsoever. On March 4, the 
trial was again continued; this time until March 26 at 
the request of the prosecutor (JA 52). 

Accordingly, what we have here is a delay from 
the original trial date set for October 9, 1962 until 


March 4, 1963 caused by the belated requests of the 


codefendants for a mental examination, 6/ and a further 


delay from March 4 to March 26 at the request of the 
prosecutor. 

It is perfectly clear, from this Court's de- 
cision in Smith, that if the continuances in this case 
had all been at the request of the prosecutor, the 
indictment against Williams would have to be dismissed. 

The Court's decision in Smith left undecided 
the question whether appellant there would have been 
denied a speedy trial if the continuances had been due 
to causes other than delays for the convenience of the 


prosecution. 


6/ Under D. C. Code § 24-301 the codefendants could 
have asked for a mental examination any time after 
their arrest. 
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We submit, however, an accused is equally 


denied the right to a speedy trial where a delay nearly 
twice as long as in Smith was caused by dilatory re- 
quests for mental examinations made by the other de- 
fendants, court congestion and to a relatively extent 
by the prosecution. 
In one case as in the other, the accused is 
without fault for the delay 
(1) “imprisoned [for a long time] not 
because he was guilty, but because 
he was poor." Smith v. United States, 
supra, slip opinion p. 5. 
(2) presumed to be prejudiced in his ability 
to defend himself as a result 
"the possible loss of witnesses by 
reason of faded memory and inability 
to locate them." Petition of Provoo, 
17 F.R.D. 183, 198, 203 (D.Md. 1955). 
As Chief Judge Bazelon wrote in his dissenting 
opinion in King v. United States, supra, 105 App. D. C. 
at 199, 265 F. 2d at 573 


". . . where there has in fact been a 


substantial delay not of the defendant's 
own choosing -- i.e., where he has not 
waived his right to a speedy trial -- 
there has in law been a denial of a 
speedy trial.: 
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Judge Bazelon further stated: 
"| , I read in appellant's brief 
clear allegations or prejudice -- 
not only the obvious and very serious 
prejudice that he was kept in jail 
for months without trial to suit the 
convenience of others, but also the 
probable prejudice resulting from the 
effect of delay upon the memories of 
witnesses and their willingness to 
testify. Moreover, I agree with the 
conclusion in Provoo, supra, that 
"prejudice is presumed, or necessarily 
folows, from long delay’ and that this 
is true a fortiori when the defendant 
is imprisoned during the delay." 


In this case, prejudice is not only presumed as a matter 


of law but there is strong indication of probable preju- 


dice in the transcript of this case. As shown under 
Point I above, the principal witnesses who testified 
against Williams (in addition to Officer Connor who 
testified as to the alleged confession) showed in 
their testimony a lack of memory and inconsistencies 
such as might be expected when there has been an unduly 
long delay between arrest and trial. 
CONCLUSION 
Depending on the disposition of the questions 


presented, the Court should either reverse the judgment 
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and order that the indictment be dismissed, or that a 


judgment of acquittal be entered; or reverse the judgment 


and remand for a new trial. 


Respectfully submitted, 


Werner J. Kronstein 
Counsel for Appellant 
(Appointed by this Court) 


October 16, 1963 
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ARGUMENT 
The Appellant Oliver, through his attorney, submits the 
following Brief in reply to Brief of Appellee. Appellant Oliver will not re- 


peat any arguments previously filed in his Brief but raises herein certain 


points in connection with the response of the Appellee. 


1. The answer of the Appellee in Appellee’s Brief on Page 


32 as Argument VIII does not answer the argument set forth by Appellant 


Oliver as Argument I. The answer of the Appellee completely ignores 


the clear holding of the Kramer case that all reference to a co-defendant 


must be excluded from a hearsay confession before the same may be pro- 
perly introduced in evidence at a joint trial. The only exception to this 
holding which would seem reasonable is where the crime charged involved 
the participation by both of the co-defendants such as a charge of con- 
spiracy, et cetera. 

2. The: answer of Appellee to the Argument II A of Appellant 
Oliver which appears as Argument II on Page 21 of Appellee's Brief is in- 
adequate. The burden is on the Government.to show that the arrest of the 
Appellant Oliver was based upon probable cause. The Argument of Appellant 
Oliver is not only that the alleged warrant to which Detective Eger testi- 
fied was not shown to have been based upon probable cause, but is more 
directly concerned with the failure of the Government to adequately prove 
at trial that any such warrant for the arrest of Appellant Oliver actually did 
exist or that Appellant Oliver was actually arrested under any such warrant 
if it did exist. Attorney for Appellant Oliver,appointed by this Court, has 
examined the arrest book which was produced at trial, although not marked 
in evidence (TR 193), and there is only one entry showing the arrest of 
Appellant Oliver by Detective Eger, the one involved in the present prose- 
cution for carnal knowledge to which Detective Eger testified (TR 193). 


Attorney for Appellant Oliver, appointed by this Court, has been unable to 


locate any outstanding warrant for any other charge or any evidence that 
the Appellant Oliver was ever arraigned on any such warrant. If, in fact, 
Appellant Oliver was arrested on some warrant other than for the chores of 
carnal knowledge, it would appear that even as of the date of this See he 
has still not been arraigned. Under these circumstances, it would “asc 
that since only the Government could know where such a warrant is and who 
issued the seme, if in fact such a warrant did exist, the burden should be 
upon the Government to have produced it at the time cf trial. So tae as ap- 
pears in the record, if Appellant Oliver was originally arrested under a warrant 
for a charge of assault it may well be that he has been detained without 
arraignment for over a year in connection with that charge. | 
Appellant Oliver further submits that the Government has 
totally failed tc respond to Appellant Oliver's Argument II B on Page 41 
of Appellant Oliver's Brief. The heart of the issue concerning detention 
after arrest is really not the length of time per se, but the purpose to which 
the time between the arrest and arraignment is put. The cases of this 
Court and the Supreme Court as cited in Appellant's Brief establish clearly 
that a reasonable time may elapse between arrest and areaignment in order 
to perform the administrative details required in the handling of persons 
in custody. It seems equally clear from these cases that Rule 5A of the 


Federal Rules of Criminal Procedure was specifically designed to prevent 


the use of this time for the purpose of attempting to elicit a confession from 


the accused. Various arguments have been advanced to establish the 
advisability and desirablity of questioning an accused by law enforcement 
officers before arraignment so that innocent persons might not be arrested 
and arraigned unnecessarily. In such an event, it would seem that such 
questioning ought to be related solely to the crime for which the accused is 
arrested and not directed toward other offenses. Also, it would appear that 
in the present case, the Appellent Oliver at first denied his involvement in 
the offense of Carnal Knowledge. What possible purpose then could further 
interrogation concerning his involvement in this offense have except to get 
him to confess to 2 crime which he had already denied? It will appear from 
examination of the Complaint as filed in the Municipal Court (JA 1 -2) that 
the Complaint was filed in the Municipal Court at 1:53 P.M. on May 5, 1962. 
The arrest book and the testimony of Detective Eger indicates that the App- 
ellant Oliver was not booked until 3:40 P.M. on May 5, 1962 (TR 193) 
although he had been arrested around 8:30 that same morning (TR 135, 

144) and was present in the precinct by 9:00 A.M. or shortly thereafter 
(TR 130, 185). It would appear from these facts alone that the time that 
elapsed between 9:00 A.M. and the arraignment at 1:35 P.M. must have 
been used for something cther than purposes which were directed solely 
toward administrative details because the entry in the arrest book was not 
made until after arraignment. 


3. The Government does not deal specifically with each of 


the points raised by the Appellant Oliver in his Argument IV on Page 48 


ahe 


concerning the protracted delay in receiving a trial but merely states 
generally that the delay was not "purposeful or oppressive" in design. This 
is no answer. It is apparent that Appellant Oliver was extremely anxious 

to receive a trial at the earliest possible date as pointed out in actait in the 
Brief of Appellant Oliver and as evidenced by the Motions filed pro se, by 
Appellant Oliver even after counsel had been appointed for him. Additional 
evidence of this appears in the transcript of proceedings before Judge Young- 
dahl dated November 16, 1962 in connection with the Motion filed by the 


Appellant Oliver, pro se, (Supplemental Record on Appeal). The Govern- 


ment does not even attempt to answer the contention of Appellant Oliver that 


notwithstanding his arrest on May 5, 1962 and his alleged confession at 

that time, it was nct until June 18, 1962, over one month later, that an indict- 
ment was finally returned and not until October 9, over 5 months later, 

that his case was first set for trial; during all this time Appellant Oliver 

was in custody. This delay alone would appear excessive even if it had not 
been further aggravated by the other extraordinary delays involved sub- 


sequently. 


CONCLUSION 


Therefore, Appellant Oliver submits on the basis of all the 


points previously raised in the Brief filed by his Attorney, appointed by 


this Court, and those points raised in this Reply Brief that he is entitled 


to the relief requested in his Brief heretofore filed. 


Respectfully submitted, 


/s/ Charles Jay Pilzer 


Charles Jay Pilzer 
Ccunsel for Appellant 
James C. Oliver 
(Appointed by this Court) 
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Questions Presented 


In the opinion of the appellee, the following questions 
are presented: 


1. 


As to appellants Oliver, Williams, and Mason: 
Whether appellants’ admissions that they assaulted 
Diane Wright, coupled with direct and circumstan- 
tial evidence that a rape occurred, and identifica- 
tion testimony of the victim (however challenged), 
is sufficient in law to support convictions by jury 
for carnal knowledge and assault with intent to 


rape. 

As to appellant Oliver: Whether unchallenged test- 
imony of 2% police officer that, at the time he ar- 
rested on he had personal knowledge that a 


warrant whs issued for Oliver’s arrest in another 
ease is sufficient evidence to support the trial 
court’s ruling that Oliver’s admission was not the 
product of an unlawful arrest. 

As to appgllant Williams: Whether appellant is 


now preclided from raising objection about the 
admissibility of his confession, since he did not 
make any objection at the time of trial. 

As to appellants Williams and Crump: Whether 
police officers who knew that a rape had been com- 
mitted had probable cause under the circumstances 
to arrest appellants who were named as accom- 
plices by those who confessed to the crime. 

As to all appellants: Whether appellants have sus- 
tained their burden of showing an unreasonable 
delay in presentment by eliciting that for periods 
of at most one half hour, there occurred some ques- 
tioning about the offense. 

As to appellants Crump and Williams: Whether 
appellants who did not object to delay in trial un- 
til the week of its commencement are entitled to 
having their convictions set aside for want of 
speedy prosecution. 


(1) 


As to all appellants: Whether appellants were de- 
prived of a speedy trial in the Constitutional sense 
where no delay was ever for the convenience of the 
prosecution, where actual commitment of three ap- 
pellants for mental examination required over four 
months’ time, and where the only effort to obtain 
trial consisted of pro se motions of two appellants 
who at about the same time gave indication of 
being mentally ill. 

As to appellants Oliver, Williams, and Mason: 
Whether the receipt into evidence of Crump’s writ- 
ten confession, with limiting instructions, but with- 
out excising parts naming the co-accused, re- 
quires reversal where the hearsay reference con- 
tradicted the complaining witness, was similar to 
hearsay references actively solicited by the defense, 
where admissions of guilt made by each accused 
were introduced into evidence, and where one find- 
ing of the jury was contrary to the hearsay ref- 
erence in Crump’s confession. 

As to appellant Crump: Whether the trial court 
abused its discretion in controlling the incidence of 
repetitious questions asked on cross-examination to 
the prejudice of appellant Crump. 

. As to appellant Oliver: Whether the trial court 
abused its discretion to the possible prejudice of 
appellant Oliver by permitting parts of the tran- 
script to be read to the jury. 


m 


INDEX 


Counterstatement of the Case.....--sssccccssscsseeerisennccnrreees 


The Prosecution’s Case.....----.:s:s--s-sssnsseersrseseretents 
For the Defense 


a. Oliver.........- 
b. Williams..... 
c. Crump....g 


d. Mason 2 


The Arrests of She Appellants......-------:--++ 
a. Oliver’s arrest........ 
b. Williams’ arrest... 
c. Crump’s arrest..... 
d. Mason’s arrest...... 
Circumstances Developed about the Making of the Ad- 
missions 
a. Oliver 
b. Williams.... 


Argument: 


I. There was sufficient evidence to sustain the convic- 
tions of appellants 
a. The corroborated admissions....... 
b. Other sufficient proof of guilt 


. Since the arresting officer knew there was a war- 
rant outstanding when he arrested the Appellant 
Oliver, the arrest was lawful... 


. Since Appellant Williams made no objection to the 
admissibility of his confession at trial, he may not 
make his objections now 
Since appellants Crump and Williams waited until 


the time of trial to object to delay in trial, their 
convictions cannot be set aside for want of a speedy 


Argument—Continued 


V. Appellants have not sustained their burdens of 
showing that their admissions were made during a 
period of unreasonable delay in presentment 


a. Appellants Mason and Crump 
b. Appellant Williams... 20... ...ccceceeeeceeesesesseeeeseeteseee 
c. Appellant Oliver 


. Since appellants Crump and Williams waited until 
the time of trial to object to delay in trial, their 
convictions cannot be set aside for want of speedy 
prosecution 


. Appellants were not deprived of a speedy trial 


The receipt into evidence of Crump’s written con- 
fession without excising parts naming the co-ac- 
cused and others as accomplices does not warrant 
a new trial 


. The trial court did not abuse its discretion nor 
prejudice Appellant Crump by limiting repetitious 
cross-examination 


. In permitting portions of testimony to be read to 
the deliberating jury at its request, the trial 
court neither abused its discretion nor could have 
substantially prejudiced Appellant Oliver 
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UNITED STATES OF AMERICA, APPELLEE. 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


District Court fo§ the District of Columbia indicted the 
appellants, James C. Oliver, George F. Williams, Robert 
A. Crump, and Larry L. Mason, charging that on or 
about May 4, 1982, in the District of Columbia, they 
carnally knew and abused Diane Wright, a female child 
of about fourteen years of age, in violation of 22 D.C.C. 
§ 2801 (J.A. 5). 


On June 18, of a Grand Jury in the United States 


(1) 


2 


Beginning on March 26, 1963, appellants were tried by 
jury and on March 29, 1963, three were found guilty as 
charged, and the fourth, Larry L. Mason, was convicted 
of assault with intent to commit rape, in violation of 22 
D.D.C. $501 (Tr. 1, J.A. 40). On May 13, 1963, judg- 
ments of conviction were entered; appellants Oliver, Wil- 
liams and Crump were each committed for periods of 
from nine to thirty years, and appellant Mason was 
committed for a period of from four to fifteen years 
(J.A. 48-46). 


The Prosecution’s Case 


Diane Wright testified that at about 8:30 o’clock on 
the evening of May 4, 1962, (at a time when she was 
fourteen years of age), she was walking with a friend, 
Timothy Smith, near a park called Aquatic Gardens, in 
the vicinity of Anacostia Avenue and Douglas Street in 
the Northeast Section of the District of Columbia, when 
they were approached by a group of boys who were “sing- 


ing loud and everything” (Tr. 8-11, 24-25, 80-31). As 
the boys came near, they had “shirts all over their heads” 
(Tr. 35, 94). She ran “down by the big tree” since it 
was too far to run home (Tr. 70, 96). One of the boys, 
whom she identified as Crump, grabbed her by the arm 
and told her that if she “gave them some” (indicating 
himself and one other boy), she would not “have to give 
any to the other boys” (Tr. 11-13, 33-37). Diane told 
him “no” (Tr. 12). About that same time, a boy named 
Pete came over; Pete was drunk and kept asking, ‘“‘Who’s 
that man? Who’s that man?” and another boy responded, 
“TI don’t remember seeing him” (Tr. 70-71). 

After she told Crump “no,” he started pulling her to- 
ward some bushes. Other boys came over; one removed 
her underpants; the appellant Oliver held her down with 
his foot and threatened to “stomp” her if she cried out; 
two boys held open her legs; and the four appellants 
completed acts of sexual intercourse with her (Tr. 12-18, 
16-17, 52, 70-72). She did not scream, but she did cry 
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and tell them they were hurting her (Tr. 44-46). Crump 
said when they finished, they would take her into the 
woods and hang her (Tr. 60). 

Diane Wright did not know appellants by name and 
had seen only Oliver previously (Tr. 17, 34-35, 85-86). 
Although it was dark, she was able to see them, especially 
Crump, the first to grab hold of her (Tr. 35-36, 45, 91). 
She also could see a group of boys on a path at some dis- 
tance, estimated at fifty feet or more (Tr. 41, 98). She 
identified the four appellants in court by pointing them 
out as the four who had raped her (Tr. 17-18). Asked 
on cross-examination, after having identified Crump as 
the first, who the second person, the third person, and the 
fourth person was, she said she did not know (Tr. 37, 
43-46). She testified that Pete [whom she was not asked 
to identify] stood over her during the assault. She had 
seen Pete in a school play but did not know him; Pete 
did not molest her; only the four appellants had sexual 
intercourse with her (Tr. 38-89, 47-48). 

On the first day of trial Diane Wright testified that 
Crump, the first to assault her, gave his name as Sam 
(Tr. 37, 59-60, 70-71), and the boy with him said he 
was “kin of Tucson” (Tr. 59). On the second day, she 
testified that Crump said he was “kin of Tucson” (Tr. 
108, 109). 

When the fourth boy had finished with her, she heard 
her father and some others calling from the direction of 
some lights. Someone shouted that the police were coming 
and the boys ran off into the woods. (Tr. 18, 47, 538). 
She was taken home by her father and a neighbor lady 
and there, in response to her father’s inquiry, she said 
she had been attacked (Tr. 18-19, 53-58). The police 
were summoned, and she told them some boys had at- 
tacked her, and responding to the officers’ questions, ad- 
vised she could recognize the boys if she saw them again 
(Tr. 57). She was then taken to a hospital and ex- 
amined (Tr. 19). She identified a blouse, skirt, half-slip, 
panties and sweater as garments she was wearing the 
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night of the attack (Tr. 20-22). These had been put on 
clean that same day (Tr. 49). 

Diane Wright testified further that she saw appellants 
“that Saturday and Sunday” (Tr. 77); [May 4, 1962, 
was a Friday]. On Saturday, May 5, at a police building, 
she saw appellant Oliver and the boy named Pete (Tr. 
81-82), and she also saw some of the appellants on Sun- 
day (Tr. 83). Asked whether she had seen appellant 
Williams on that Saturday, Diane Wright said she could 
not remember whether it was on Saturday or Sunday, 
but she had seen Williams (Tr. 92). She remembered 
seeing another boy also but was not asked for his ident- 
ity (Tr. 92-93). 

The second witness for the prosecution, Timothy Smith, 
testified that on the evening of May 4, 1962, he and 
Diane Wright were walking together in the area of Ana- 
costia Avenue and Douglas Street, when they heard a 
group of boys singing (Tr. 110-112). They ran over a 
hill to a tree but the boys came that way also (Tr. 112). 
One boy took hold of Diane’s arm and started talking to 
her; this same boy told another boy, “you grab that punk 
and hit him,” or words to that effect (Tr. 112-113). 
Somebody grabbed Timothy but he “snatched away” and 
ran up the street (Tr. 113). He could see the boy who 
grabbed Diane but not very well; he thought he saw the 
same boy in court but was not sure (Tr. 113). Timothy 
did not see anything else; it was very dark (Tr. 114- 
117). 

Mrs. Aline Davis, a neighbor of Diane Wright, testified 
that on the evening of May 4, 1962, she and Diane’s 
father went looking for the girl, and when the father 
directed the headlights of his car into a park near Ana- 
costia Avenue, Diane came stumbling out of the bushes, 
erying badly, and asking for her mother. Diane Wright 
appeared “half way passed out,” and her clothes were 
dirty and disarranged (Tr. 118-122). 

Mr. Willie C. Wright, Diane’s father, testified that on 
the evening of May 4, 1962, he went looking for Diane 
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and cast his car headlights into a park near Anacostia 
Avenue; within thirty or forty seconds, Diane appeared. 
She was crying and calling for her mother; her clothes 
were very dirty; there was straw on her back. He took 
her home and asked her whether she had been raped; 
she said she had (Tr. 123-126). 

Diane Wright’s mother, Mrs. Louise Wright, testified 
that when she first saw her daughter on the evening of 
May 4, 1962, Diane appeared stunned; her hair was “in 
a wrecked condition” and her clothes were filthy. Mrs. 
Wright did not ask what had happened. She helped Diane 
disrobe and then took her to the hospital. Mrs. Wright 
identified the five items of apparel that Diane had been 
wearing the night of the assault (Tr. 128-181). 

Clarence Baker, for the prosecution, identified himself 
as Pete (Tr. 238). He also identified appellants and said 
he was with them on the evening of May 4, 1962, in the 
vicinity of Anacostia and Douglas. He saw Robert 
Crump talk to a girl, and Timothy Smith was with this 
same girl (Tr. 237-240). The witness testified he was 
standing back in the group; he could not see the girl’s 
face; he saw “a little bit” of her—her dress. It was 
dark; he saw no one else in the immediate vicinity; he 
did not see the others do anything. Baker testified he 
stayed with the group only a short while and left by 
himself; he heard no unusual noises. (Tr. 239-242). 

Godfrey Foster testified that on the night of May 4, 
1962, he was in the company of the four appellants and 
Clarence Baker, walking along Anacostia Avenue. Timo- 
thy Smith was seen talking to a girl. He and Baker 
started talking to Timothy Smith, when someone, he was 
not sure but he thought “Bobby” [appellant Crump], and 
the girl walked toward the woods. (Tr. 243-245) 


“And then Clarence Baker and I walked down there 
and then we started talking again, and that is when 
we had sexual relations with the girl” (Tr. 245- 
246). 
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Foster did not see Crump have relations with the girl; 
at first, he said he saw Williams but then he testified, 
“Tt was either Mason or Williams the one that I saw” 
(Tr. 246). All the boys were in the area while the sexual 
relations were taking place (Tr. 246). 

Kurt Sorenson, a medical school graduate in residency 
at D. C. General Hospital, testified that he examined 
Diane Wright on the evening of May 4, 1962, and found 
bruises and bleeding in the genital area; the hymen was 
torn, and a smear taken from the mouth of the womb 
disclosed the presence of sperm (Tr. 177-181). 

Special Agent Peter G. Duncan, a eryptologist at the 
Federal Bureau of Investigation Laboratory, examined 
certain government exhibits—Diane Wright’s blouse, 
skirt, sweater, slip and panties—and found semen stains 
on all except the panties (Tr. 248-254). Agent Duncan 
testified that there is no reliable test to determine the age 
of dry semen or to identify semen stains as to given in- 
dividuals (Tr. 253-254). 

Detective William Eger of the Metropolitan Police, 
answering a complaint, arrived at the home of Diane 
Wright at about 8:45 p.m. on May 4, 1962, and found 
the girl crying and hysterical. After about five minutes, 
she told him she had been raped on the baseball diamond 
near Aquatic Gardens, at the foot of Douglas Street. 
She had been with Timothy Smith, when six or seven 
Negro males approached them; they struck Timothy and 
knocked him down. Something, possibly a shirt, was 
placed over her head and she was carried to a ball dia- 
mond and raped. She said she was kicked and punched 
and told that if she screamed, they would hang her (Tr. 
132-134). 

Detective Alton M. Bell, investigating a complaint, 
went to the Wright home on the evening of May 4, 1962; 
Diane Wright was in “a very highly nervous condition 
and crying quite frequently;” “she was almost a wreck 
at the time” (Tr. 145-146). She said she had been sex- 
ually assaulted at Aquatic Gardens, near the rear of a 
ball diamond, and Officer Bell went to that location and 
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found what had been identified as Diane Wright’s panties 
(Tr. 146-147). 

Detective Bell also testified that, after advising him of 
his rights, and. with no coercion exerted or promises 
made, the appellant Crump, early in the morning of 
May 6, 1962, orally admitted having had sexual inter- 
course with Diane Wright and then made a written 
statement in his own hand (Tr. 1538-154, 166-169). De- 
tective James W. Rose gave similar testimony (Tr. 174- 
175). The written statement of Crump, received into 
evidence, reads: 


“I Robert Crump was with Tooson, Larry, George, 
Pete, Clarence Baker, Skip, Godfrey Foster. I Rob- 
ert Crump said that this boy named Timmy pointed 
his finger at me and showed me to the wood with the 
girl. Then I had sexual. The girl didn’t scream; 
she didn’t put up a fight. The boy names that had 
relationship was Tooson, Larry, George, Pete and 
Skip. She was willing to give up. When her mother 
called, she i‘ answer. 


I have givethis statement in the presence of Godfrey 
Foster. I Have not been forced to make this state- 
ment and I know that it will be used against me. I 
also have not been promised anything” (Tr. 168- 
169). 


Police Officer John C. Connor and Stephen M. Kuntz 
testified that appellant Williams voluntarily admitted 
that he had tak@h part in the offense; appellant Williams 
stated he was the fourth to have intercourse with the 
girl (Tr. 212-218, 219-220). Officer Kuntz testified Oliver 
was present when Williams admitted participating in 
the assault (Tr. 220). 

Officer Connor further testified that appellant Oliver 
voluntarily admitted he was the sixth, or last, to have 
sexual relations with the victim. Oliver told Officer 
Connor he asked the girl if she were “doing favors, and 
she said, yes, but hurry up, she had to go home” (Tr. 
196-197, 214-215). Also, Officer Kuntz testified that Oliv- 
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er voluntarily admitted having been the last one to as- 
sault the victim (Tr. 218-219). 

Detectives Carlton L. Rogers and Benjamin Chaplin 
testified that appellant Mason admitted he was the fourth 
or fifth to lay on top of the victim but he did not enter 
her (Tr. 224-231, 233-236). Rogers testified that Mason 
said he changed his mind and got off (Tr. 284) ; Chap- 
lin testified Mason said he was pulled off by one of the 
others (Tr. 226, 230). 


For the Defense 


a. Oliver. Each of the four appellants elected to testify 
in his own behalf. Oliver testified that on May 4, 1962, 
he was with the other three appellants, and Baker and 
Foster, in the area of Anacostia Avenue, when he saw 
Timothy Smith come out of the woods. Crump spoke to 
Smith. He, Oliver, asked Smith what he was doing, and 
Smith said he had a girl “down there.” Oliver then asked 
Smith what he was going to do, and Smith said he was 
going home. Smith left, and Baker emerged from the 
woods saying, “There ain’t nothing down there .. . don’t 
go down.” So the group walked on. (Tr. 269-270, 284). 
Oliver gave a detailed account of his activities that even- 
ing (Tr. 268-284). Oliver goes by the nickname, “Tuc- 
son” (Tr. 274). 

Oliver testified that the first time he saw Diane Wright 
was on May 5, 1962, at a police station. Diane at first 
said she did not know him; later, while she was erying 
and without looking up at him, she said he was the boy 
(Tr. 271-272). [Oliver was not examined about the oral 
admission testified to by Officers Connor and Kuntz.] 

b. Williams. The appellant Williams denied seeing or 
assaulting Diane Wright on the evening of May 4, 1962; 
he said that Oliver’s account was “right” (Tr. 284- 
285). He saw Diane Wright at the police station; at 
first, she said he was not one of the boys; later he was 
called in and without looking up, she indicated he was 
one of the boys (Tr. 285). Williams told the police he 
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had been “there” but that he had nothing to do with 
Diane Wright (Tr. 284, 290). 

ce. Crump. Appellant Crump testified that on the even- 
ing of May 4, 1962, he was with the other appellants and 
Foster in the area of Anacostia Avenue; it was dark; he 
saw Timothy. Oliver asked Timothy why he had gone 
“down there” and Timothy said there was a girl there. 
Oliver asked Timothy what he was going to do; Timothy 
said he was going home. He, Crump, saw no girl at the 
time. Later he was arrested by eighteen police officers 
and taken to the police station; they treated him “pretty 
rough;” he was sleepy. The officers advised him he need 
not say anything; he told them he never had relations 
with any girl. He denied writing anything to a contrary 
effect. Shown a written statement bearing his name, 
Crump denied that it was in his handwriting (Tr. 295- 
302). 

d. Mason. Appellant Mason testified that on the even- 
ing of May 4, 1962, he was with appellants and some 
other boys, and at one point, he thinks it was Baker who 
said he saw “him” coming from out of the woods. He 
did not say or hear anything but some singing; it had 
just turned dark. He saw Timothy Smith there; Oliver 
or Crump talked to Smith. He noticed nothing unusual 
and went somewhere else (Tr. 312-314, 324-326). Later 
he went to the home of a woman named Shirley and 
minded her children (Tr. 816). On the after- 
noon of May 7, 1962, he went to the police station 
to see the officers he heard were looking for him. The 
police kept questioning him about a case involving a 
young girl, but he denied participation and told them he 
was watching ghildren at the time for a friend of his 
mother (Tr. aif-ais, 328-329). 


Mason testified further that he was placed in a line-up 
and Diane Wright did not identify him. Not long there- 
after, he was taken before Diane Wright. Asked to 
identify him, she said nothing (Tr. 320-321). Diane 
identified him only after her mother said, “If I was one 
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of the boys, she must say so or we can’t do anything” 
(Tr. 321). He did not make any admission that he com- 
mitted the offense (Tr. 322). 

Mrs. Shirley May Brown testified that appellant Mason 
arrived at her home around 8 o’clock p.m. on May 4, 
1962, to watch her children. She went out for the even- 
ing. When she returned after midnight, Mason was there 
asleep on the couch (Tr. 332-334). 


The Arrests of the Appellants 


a. Oliver’s Arrest. Having seen Diane Wright shortly 
after the attack, and her having advised that one of the 
assailants warned, “You better not say anything about 
this because Tucson is my cousin,” Detective William 
Eger went looking for “Tucson” (Tr. 133-134). At about 
8:30 a.m. on May 5, 1962, on the street, Eger was ap- 
proached by a boy who looked “a little puzzled” (Tr. 135- 
186). Eger asked if he were “Tucson,” and the boy said 
“yes”. The boy gave his name as James Oliver, and at 
this, Detective Eger realized there was a warrant issued 
and outstanding for the arrest of Oliver (Tr. 135-136, 
194) ; he had personal knowledge the warrant was issued 
(Tr. 194). After a short conversation, Detective Eger 
arrested Oliver (Tr. 136). The cross-examiner deter- 
mined that Eger did not have the warrant with him at 
the time of the arrest and that it was not based on Diane 
Wright’s complaint (Tr. 195). 

b. Williams’ Arrest. At the precinct station, appel- 
lant Oliver admitted to Officer John C. Connor having 
taken part in the attack upon Diane Wright and impli- 
cated appellant Williams. On that basis, that same morn- 
ing Officer Connor arrested Williams (Tr. 196-200). 

ce. Crump’s Arrest. Detective Alton M. Bell, who had 
investigated Diane Wright’s complaint on the evening 
of May 4, 1962, arrested the appellant Crump at his 
home at 6:23 a.m. on May 7, 1962. The arrest was 
based on information given Detective Bell by two officers 
on the preceding work shift that two men already arrest- 
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ed in the Diane Wright case had implicated Crump (Tr. 
145-147, 152-154). 

d. Mason’s Aivest. Police officers Carlton M. Rogers 
and Benjamin J. Thaplin testified that on the early even- 
ing of May 7, 1968, appellant Mason walked into the 
14th precinct station, alone, said he understood the police 
were looking for him concerning a rape committed on 
May 4 at a certain location. Mason admitted that he 
had lain on top of the girl but, before penetrating, one of 
the others pulled him to his feet. On the basis of this 
admission, the police officers placed Mason under arrest 
(Tr. 201-207, 225-235) ; 


Circumstances Developed about the Making of the 
Admissions 


a. Oliver. Detective William Eger first came into con- 
tact with appellant at about 8:30 a.m. May 5, 1962, 
arrested him at about 8:40 a.m. and delivered Oliver to 
the precinct station at about 8:50 a.m.; Eger then went 
about other duties (Tr. 135-137). 

Officer Connor testified that Detective Eger had brought 
Oliver into the precinct station at around 8:55 a.m. on 
May 5, 1962. Oliver admitted his involvement in the 
rape at about 9:20 a.m. (Tr. 196-197, 214). 

Officer Kuntz testified that he was present while Officer 
Connor talked with appellant Oliver. Oliver was brought 
in at about 9:00 a.m. and admitted his participation in 
the rape at about 9:20 a.m. Kuntz did not talk to Oliver 
and, although present, did not hear the entire conversa- 
tion. Oliver at first denied involvement and then spon- 
taneously admitted being involved. In Kuntz’s recollec- 
tion, Oliver had,been asked where he was, whether he was 
involved, what fpart he played, and “things of that na- 
ture” (Tr. 218222). 

b. Williams. According to Officer Connor, Williams 
was arrested on May 5, 1962, at 10:00 a.m. and taken 
from his home +t» the precinct station. Reaching the sta- 
tion at about 10:20 or 10:25 a.m., Williams confessed at 
around 11:00 a.m. (Tr. 198-199). 
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Officer Kuntz testified he assisted in arresting Williams 
and in taking him to the precinct station. In the ante- 
room on the first floor of the precinct station, about five 
or ten minutes after Williams was brought in, he, Officer 
Kuntz, heard Williams admit that he was the fourth to 
have intercourse with the victim (Tr. 219-220, 223). 
Williams made this admission in the presence of Oliver 
(Tr. 220). 

c. Crump. Detective Alton M. Bell testified that he ar- 
rested Crump at 6:23 a.m. on May 6, 1962, at his home 
and took Crump directly to the precinct station. Immed- 
iately upon arrival, at about 6:30 a.m., Crump stated, 
“T want to get this off my chest,” and admitted partici- 
pating in the rape of Diane Wright. Crump’s written 
statement bore the notation “5:30 a.m.” but Detective 
Bell testified this should have read “6:30 a.m.” (Tr. 
148-150, 153-159). 

d. Mason. Appellant Mason came voluntarily to the 
precinct station on the evening of May 7, 1963, con- 
fessed to assaulting Diane Wright, and was then ar- 
rested (Tr. 201-207, 225-235). 


STATUTES AND RULES 


Title 22, Section 2801 of the District of Columbia 
Code provides: 


“Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows and abuses 
a female child under sixteen years of age, shall be 
imprisoned for not more than thirty years: PRO- 
VIDED, That in any case of rape the jury may add 
to their verdict, if it be guilty, the words ‘with the 
death penalty’, in which case the punishment shall 
be death by electrocution: PROVIDED FURTHER, 
That if the jury fail to agree as to the punishment 
the verdict of guilty shall be received and the pun- 
ishment shall be imprisonment as provided in this 
section.” 


Title 22, Section 501 of the District of Columbia Code 
provides in pertinent part: 
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“Every person convicted of any assault with intent 
to kill or ecmmit rape * * * shall be sentenced to 
imprisonment for not more than fifteen years.” 


Rule 5(a) of the Federal Rules of Criminal Procedure, 
promulgated in 1946, 327 US 821, provides: 


“(g) APPEARANCE BEFORE THE COMMIS- 
SIONER. * 


An officer making an arrest under a warrant issued 
upon complgint or any person making an arrest 
without a warrant shall take the arrested person 
without unnecessary delay before the nearest avail- 
able commigsioner or before any other nearby officer 
empowered {o commit persons charged with offenses 
against the laws of the United States. When a per- 
son arrested without a warrant is brought before a 
commissioner or other officer, a complaint shall be 
filed forthwith.” 


sipary OF ARGUMENT 


I 


All that is required to sustain convictions of a jury, 
as against the contention that the proofs are insufficient, 
is substantial evidence of what the jury found. That test 
is satisfied in the case at bar solely by reason of appel- 
lants’ proven admissions, corroborated by compelling 
proof that Diane Wright was raped. Moreover, taking 
her testimony in the light most favorable to the prose- 
cution, the victim identified all appellants, and her testi- 
mony was corrodorated as required by law. Finally, the 
jury could most reasonably have rejected appellants’ 
testimony as perjurious and reflective of a consciousness 
of guilt. 


II 


Unequivocal and unchallenged testimony that appel- 
lant Oliver was arrested under an outstanding warrant 
supports the court’s ruling that Oliver’s admission was 
not the product of an unlawful arrest. 
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Because he made no objection at trial to the ad- 
missibility of his confession. appellant Williams should 
not now be heard to contest its admissibility. 


IV 


Although the probable cause required to justify an 
arrest without a warrant need not consist of evidence 
sufficient to convict, appellants Williams and Crump 
were arrested on that kind of evidence. Their ac- 
complices confessed and implicated them, and since the 
rape could be shown independently, appellants could 
have been convicted on the uncorroborated testimony 
of their accomplices. Even if this were not the law, the 
accomplices still would provide probable cause for arrest, 
principally because of the credibility that attaches to 
voluntary confessions. Even had the accomplices been 
unlawfully arrested, Williams and Crump would have 
no standing to complain about the arrests of the ac- 
complices. 


v 


None of the appellants has borne his burden of show- 
ing an unreasonable delay between arrest and arraign- 
ment. Rule 5 of the Federal Rules of Criminal Proce- 
dure does not preclude questioning and, indeed, courts 
have encouraged some delay just for that purpose. 
Mason and Crump confessed virtually contemporaneously 
with their arrests. That Oliver and Williams were ques- 
tioned for about one half hour is not evidence of undue 
delay: in fact, the periods are so short, necessary delay 
should be presumed. 


VI 


Represented by counsel, and notwithstanding the ex- 
ample set by co-accused, appellants Williams and Crump 
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made no objection to delay in trial until the week of 
its commencement: hence, under numerous authorities, 
their convictions should not be set aside for want of 
speedy prosecution. 


Vil 


Appellants were not deprived of a speedy trial under 
the Sixth Amendment to the Constitution because: (1) 
during the early months of delay, the defense arranged 
for disposition of the charges under pleas of guilty and 
did not seek trial; (2) the only effort ever made for 
earlier trial consisted of pro se motions by two appel- 
lants who, about the same time, asked to be and, shortly 
thereafter, were committed for mental examination; (3) 
commitment of three appellants for ninety days each 
represented trial for them and the business of the court 
in the case: and (4) no delay was ever engineered by 
the prosecution or granted for its convenience. 


VIIl 


The receipt into evidence of Crumv’s written con- 
fession without deleting parts implicating co-accused ap- 
pears likely to have been invited by the defense, not to 
incur error, but because Crump named six rapists in 
contradiction to the victim’s testimony that there were 
only four. One defense counsel actively sought similar 
hearsay references during the trial. In any event, the 
limiting instructions given twice and made emphatic 
under the circumstances should have adequately pro- 
tected appellants, especially when their own voluntary 
confessions were admitted against them and would be 
expected to eclipse Crump’s confession. Moreover, the 
jury convicted appellant Mason not for what Crump and 
the complaining witness said Mason did, but for what 
Mason had confessed doing. Thus, it is demonstrated 
that the jury obeved the court’s instructions. 
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The trial court did not abuse its discretion or prejudice 
the appellant Crump by controlling the incidence of 
repetitious questions on cross-examination. 


x 


The trial court did not abuse its discretion to the 
prejudice of appellant Oliver by permitting, over his 
objection, the reading to the jury of testimony relating 
to him incidental to the reading of testimony desired as 
to a co-accused. 


ARGUMENT 


L There was sufficient evidence to sustain the 
convictions of appellants 


[Issue not raised by Appellant Crump] [See Tr. 17-18, 
81-82, 113, 118-136, 145-147, 153-154, 166-169, 177-181, 
196-197, 212-220, 224-236, 253-254. ] 


a. The Corroborated Admissions 


In the recent Wong Sun, et al. v. United States, 371 
US. 471 (1963), the Supreme Court reviewed its earlier 
holdings in Opper v. United States’ and Smith v. United 
States along with other authorities, on the question of 
what quantum of proof is required by law to corrobo- 
rate admissions or confessions of persons charged with 
crime. The Court reiterated: 


“* * * in Smith v. United States, supra, we held 
that although ‘corroboration is necessary for all 
elements of the offense established by admissions 
alone” extrinsic proof was sufficient which ‘merely 
fortifies the truth of the confession, without inde- 


1348 U.S. 84 (1954) 
2348 U.S. 147 (1954) 
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pendently establishing the crime charged . . .’” (at 
871 U.S. 489). 


Of greater pertinence to the case at bar—since it is not 
denied that Diane Wright was raped—are these state- 
ments set out as dictum by the Supreme Court in foot- 
note at 348 U.S. 489-490: 


“Where the crime involves physical damage to per- 
son or property, the prosecution must generally 
show that the injury for which the accused con- 
fesses responsibility did in fact occur, and that some 
person was criminally culpable. * * * [Citing Wig- 
more on Evidence and giving a homicide example] 
* * * There need in such a case be no link outside 
the confession, between the injury and the accused 
who admits having inflicted it. But where the crime 
involves no tangible corpus delecti, we have said 
that ‘the corroborative evidence must implicate the 
accused in order to show that a crime has been 
committed.’ 348 U.S. at 154.” 


This Court, after examining the Opper and Smith 
eases, concluded in Smoot v. United States, 114 U.S. App. 
D.C. 154, 312 F.2d 881 (1962), that one permissible mode 
of corroboration is for the independent evidence to bol- 
ster the confession itself and thereby to prove the of- 
fense “through” the statements of the accused.’ When 
described as a bolstering or fortifying process, the re- 
quirement of corroboration is revealed as a not very 
great limitation upon juries in weighing the admissions 
of accused. The generally prevailing attitude of the 
courts has been that voluntary admissions are extremely 
probative. 

In the case at bar, no dependence need be placed on 
appellants’ admissions to establish that a crime was 
committed. Palpable evidence there was—in the victim’s 
appearance and fresh complaint, in the bruises, bleeding 
and sperm found in her genital area, and in the semen 


3 Citing Smith v. United States, at 348 U.S. 156. 
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stains on her clothing—that Diane Wright was raped. 
Here was a crime stamped in damage to person and 
property; physical signs of it remained after its com- 
mission. That such evidence bolsters and fortifies—that 
the offense need not even be proven “through”—the ad- 
missions of appellants is altogether obvious; hence, by 
any standard, appellants’ admissions are corroborated 
and are sufficient to support the convictions. 


b. Other Sufficient Proof of Guilt 


The incontrovertible fact that not even the most ar- 
ticulate fourteen year old would be able to give perfect 
testimony in a courtroom after experiencing what Diane 
Wright experienced does not, of course, mean that any 
but the ordinary standard of legal sufficiency is to be 
applied in rape cases. What it does mean—recognizing 
that trial places an additional stress upon the memory 
and presence of mind of the complaining witness—is 
that, after the jury has gauged the worth of her testi- 
mony, an appellate court should not lightly hold that 
the testimony was unworthy of belief in its essentials. 
It will be demonstrated that Diane Wright was a cred- 
ible witness. Indeed, her somewhat fragmentary testi- 
mony must have been more believable to the jury than 
appellants’ rather pat testimony in relating what was 
not a very remarkable incident.’ 

Handicapped to a degree since she did not know their 
names, Diane Wright identified. by pointing or descrip- 
tion, all four appellants as being her attackers (Tr. 17-18). 
She marked Crump particularly as the first of her tor- 
mentors, but asked on cross-examination to say who the 
second person, the third person. and the fourth was. 
she said simply that she did not know ( Tr. 43-46). That 
Diane Wright would not recall appellants in the order 


4 See particularly the testimony of appellants Oliver and Crump. 
summarized above under “For the Defense,” (a) and (c). 
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they attacked her, except for the leader of the pack, is 
most understandable, and such is the interpretation to 
be accorded her testimony at this time. 

Diane Wright’s memory met the test of cross-examina- 
tion when she said she saw appellant Oliver—pointing 
him out—together with Pete at the police station on 
Saturday, May 5, 1962 (Tr. 81-82). It was later estab- 
lished that Oliver was the first of the four arrested; he 
was arrested early Saturday morning, May 5 (Tr. 135- 
136). Oliver’s arrest was followed closely by the arrest 
of Williams (Tr. 196-200). Diane Wright also told the 
eross-examiners she saw Williams at the station either 
Saturday or Sunday (Tr. 92-93). She remembered “an- 
other boy, too” (Tr. 92) but was not asked to amplify 
(Tr. 93). 

Appellants seem to take the positions either that it 
was so dark the victim could not see. or that it was so 
light the rapists kept shirts over their faces.* No wit- 


5 See the cross-examination at page 94 of the transcript: 


“Q. Did you say on May 5th, 1962 that these boys had shirts 
all over their heads? 

“A, Yes, when they came over to me. 
THE CouRT: When they what? 
THE WiTNESS: When they came over to me. 


By Mr. CoLBy: 


“Q. And it was dark that night was it not?” 

Counsel apparently thought better of pursuing the matter of the 
shirts. The witness certainly implied that the boys had the 
shirts over their heads only at the outset. 


Appellant Williams in his brief (page 14) and appellant Mason 
in his (page 3) argue as if the testimony imported that the 
rapists kept their faces covered while carrying her some little 
distance, holding her down, and having sexual intercourse. 


They cite what the trial court said about the victim’s testi- 
mony before the grand jury: 


“(Court to Counsel] * * * She referred to the fact that some 
other boys were coming down the street, testified that one 
pulled her on the ground, and so on. She said the rest came 
over with shirts over their heads. They were long-sleeved 
checkered shirts. She could not see their faces at that time 
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ness emphasized how dark it was more than Timothy 
Smith. Yet he could see the boy who took Diane by the 
arm, although not very well; and he even thought he saw 
that same boy in the courtroom but was not sure (and 
did not say) (Tr. 118). Perhaps Timothy Smith would 
have been able to identify this person had he not been 
so quickly frightened away, and had he come as close 
to Crump as did Diane Wright. Things are discernible 
at night at just a few feet that are not discernible at 
a few yards. Had Smith named Crump, he would have 
joined company with two other witnesses who corrobo- 
rated Diane Wright in testifving that Crump talked to 
her (Tr. 239-240, 245). 

Prosecution witness Clarence Baker—Pete—estab- 
lished that the four appellants were on the scene, and 
that Crump was talking to a girl: but then, he said. he 
abruptly left the others—by himself (Tr. 237-242). Diane 
did not know Pete except that she had seen him in a 
school play (Tr. 38-39, 48). If the jury believed Pete— 
that he went off by himself—Pete’s testimony contradicts 


Diane Wright’s that he stood over her while the others 


except the one who had her by the arm. She was asked how 
many there were in the group and she said, “Six, I guess.” 
“The testimony then relates to the sexual relations, the first 
by the one who had her by the arm, and so on. 

“The questions asked * * * are very vague, very general 
questions, It is very hard to formulate precisely what the 
significance of the answer is to some of the questions.” 


(Tr. 102-103; emphasis added) 


At worst, the material about the shirts is ambigous. The 
better reading is that the boys had their shirts over their 
heads only at the outset. 

At the time the victim gave testimony in the grand jury, she 
made identifications from photographs (Tr. 104). The victim 
must never have implied that the rapists kept their faces 
covered, else she could hardly identify photographs. 

The defense had opportunity at trial to make whatever use 
of the above material it saw fit and did not explore it. The 
material is not part of the evidence and should not now be 
argued. 


attacked her (Tr. 38-39, 48). But whether Pete was 
there or had left, this much is clear: Diane Wright had 
been able to see and identify someone at the scene only 
slightly less strange to her than were the appellants. 

The extent to which appellants. Pete. and Godfrey 
Foster are alike or distinctive in facial and other ap- 
pearances is not registered on the transcript. 

Godfrey Foster's testimony favors the defense, al- 
though Foster was called by the prosecution. Foster 
testified he was vith the four appellants and Baker at 
. the time and place of the offense, and was “not too sure” 
but he thought “Bobby” [Crump] walked the girl toward 
the woods. 


“And then Clarence Baker and I walked down there 
and then we started talking again, and that is when 
we had sexual relations with the girl” (Tr. 245-246; 
emphasis supplied). 
At first Foster said he saw Williams have sexual rela- 
tions but he changed: “It was either Mason or Williams 
the one that I saw” (Tr. 246). Whether the second “we’ 
used by the witness meant himself and Baker, or whether 
it was used inexactly as perhaps was the word “one”, is 
a question worth some consideration. But it appears dis- 
tinctly probable that Foster was indifferent to his oath in 
avoiding the giving of any positive testimony against 
appellants. The jury did not have to believe Godfrey 
Foster.* Moreover. Diane Wright is not the only witness 
whose testimony Foster contradicts. His four friends. 
the appellants. ail testified; Godfrey said ‘he thought) 
all the boys were in the area while the sexual relations 
took place (Tr. 246). 
This has to be recognized: Diane Wright could hardly 
be expected to relate her total experience under any 


6Cf. Pritchett v. United States, 87 U.S. App. D.C. 374, 185 
F2d 438 (1950), cert. den. 341 U.S. 905 (1951). A party may not 
impeach his own witness but he may contradict that witness and 
even comment unfavorably about that witness’s testimony in his 
closing argument. 
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circumstances. A group of boys descended on her “sing- 
ing loud and everything”; their shirts “all over their 
heads” as they came toward her (Tr. 31, 94): she fled 
toward a tree (Tr. 70, 96) ; “who’s that man?” (mocking- 
ly asked about her), “Give me some and you won’t have 
to give the other boys any;” Timothy Smith chased 
away: and so forth (Tr. 70, 71, 11-13, 33-37). It is doubt- 
ful whether the most gifted of all the people who will 
ever see the transcript of this trial would have been 
able, had he been there, to describe the transition that 
occurred between the initial boisterousness and the ur- 
gent attack. That inability is what the defense seeks 
to exploit. There is seldom a trial where inconsistencies 
do not occur. where even the more experienced witnesses 
do not suffer some lapse of tongue’ or memory: and 
counsel exploit these as best they are able. Jurors know 
intuitively or can gather from demeanor instances where 
counsel and the witnesses are not communicating com- 
pletely... Such is the grist of jury trials. Appellants 
had their day in court; they are no longer in a trial 
forum. 

The jury could have had no difficulty in rejecting the 
testimony of appellants. Six police officers did not lose 
their common decency in a few days’ time to bear false 
witness about the admissions of these appellants. In all 


7 See the testimony in the transcript at page 82 and 83. Diane 
Wright has just testified that she saw appellant Oliver on May 
5, 1962, at the precinct station: 

“Q. Did you speak to Mr. Oliver? 
“A. Yes—No, I didn’t speak to him. No, I didn’t speak to 
him”. 


This slip of the tongue is described in appellant Oliver’s brief 
at page 19 as follows: “When she was asked whether she talked 
to Oliver and Pete at first she said yes and then withdrew and 
said no (Tr. 83).” 


See the cross-examination (Tr. 97-98) where the examiner 
seems to taunt Diane Wright after he asked, “How may boys 
came near you?” and she replied, “About four.” In the sequence 
of questions, twice previously, the examiner used the word 
“nearby.” What the word “near” may mean in the examiner’s 
context is difficult to assess. 
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probability, appellants’ consciousness of guilt showed 
when they testified. 

The evidence just discussed separately from the mat- 
ter of appellant’s admissions is legally sufficient within 
the requirement of Ewing v. United States, 77 U.S. App. 
D.C. 14, 135 F2d 633 (1942), cert. den. 318 U.S. 776 
(1942). All the corroboration needed is circumstances in 
proof that tend to support the prosecutrix’ story: and 
only circumstancial evidence is required. Uniform proof 
that appellants were together at the scene, with the other 
witnesses, at about the time that the offense was com- 
mitted tends strongly to support her testimony. When 
the evidence discussed separately above is conjoined, it is 
submitted that the totality is overwhelmingly sufficient 
to support the convictions. 


Il. Since the arresting officer knew there was a warrant 
outstanding when he arrested the Appellant Oliver, 
the arrest was lawful. [Tr. 136, 194] 


Detective Eger testified unequivocally that he knew 
there was a warrant outstanding when he arrested 
appellant; this came to mind when he learned appel- 
lant’s name (Tr. 136, 194). Although the defense had 
been receiving every cooperation in obtaining police 
records, and not without its own resources. defense coun- 
sel cross-examinid on but two points, determining that 
the warrant was for a distinct offense (assault) and that 
Eger did not have it with him at the time of the arrest 
(Tr. 195). That possession of a warrant is not necessary 
for a valid arrest is well known." Oliver’s objection that 
there was no probable cause for his arrest on the rane 
charge (Tr. 208) misses the mark. A man can ho ar- 
rested only once at one time: he is either under arvest 
or he is not. Appellants admission cannot be the nro 
of an invalid arrest. The trial covrt’s ruling show’? * 


11 Rule 4(3), Federal Rules of Criminal Procedure. 
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upheld since it is supported by unequivocal and uncon- 
troverted evidence.” 


Ill. Since Appellant Williams made no objection to the 
admissibility of his confession at trial, he may not 
make his objections now. [Tr. 208, 211] 


Appellant Williams, through his attorney, asked the 
trial court for an opportunity outside the presence of the 
jury to inquire into the matter of probable cause (Tr. 
192), and such a hearing was conducted for the benefit 
of all counsel. At the conclusion of the voir dire hearing, 
this was said: “The Court will hear defense counsel on 
any motions they want to make at this time” (Tr. 208). 
Appellant Oliver registered objection, and the trial court 
asked. “Are there any other defense motions?” (Tr. 209). 
Appellant Mason presented argument, and the court 
again asked. “Are there any other motions?” (Tr. 210). 
The appellant Crump had some time earlier registered 
his objections (Tr. 148, 151. 165), and though he was the 
only one not heard from, appellant Williams made no 
objection (Tr. 210-211). 

Williams took the position that he admitted nothing 
to the police (Tr. 213, 216, 220, 223). Under the cir- 
cumstances set out above, it is manifest that Williams 
cannot now argue he understood other counsel were ob- 
jecting on his behalf (Williams’ brief, p. 3. fn. 1). Ap- 
pellant Williams has no issue to present concerning the 
receipt into evidence of his admission. Williams v. United 
States, 113 U.S. App. D.C. 399, 308 F.2d 652 (1962) ; 
Williams v. United States, 113 U.S. App. D.C. 7, 303 F.2d 
772 (1962). 


12 Appellant cannot chose this time to insinuate questions about 
the substance of the warrant any more than he can about the 
fact of the warrant. A presumption of regularity attaches to 
actions of United States Commissioners, and the movant bears the 
burden of showing any abuse of discretion. See Irby v. United 
States, 114 U.S. App. D.C. 246, 248, 314 F.2d 251, 253 (1962). 
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IV. There was probable cause for the arrests of Ap- 
pellants Williams and Crump 


[See Tr. 132-186, 145-147, 152-153, 196-200] 


Police detectives Eger and Bell went to the home of 
Diane Wright or! the evening of May 4, 1962, saw the 
condition she was in, and was told that several Negro 
males had raped her (Tr. 182-134, 145-146). She told 
Detective Eger that one of the rapists warned her that 
she had better not report him “because Tucson is my 
cousin” (Tr. 133-134). Looking for “Tucson,” Detective 
Eger located appellant Oliver, whom he arrested under a 
warrant (Tr. 135-136). Oliver admitted participation 
and named Williams as an accomplice (Tr. 196-200) ; 
Williams was arrested and implicated Crump (Tr. 145- 
147, 152-153). 

In the District of Columbia, police officers having 
grounds to believe that a felony has been committed are 
empowered by law to arrest on probable cause, without 
a warrant.’ The test is one of probable cause, not 
whether it would have been practicable to obtain a warrant 
of arrest. Mills v. United States, 90 U.S. App. D.C. 365, 
196 F.2d 600 (1952), cert. den. 344 U.S. 826 (1952).™ 
The question is whether a prudent and cautious police 
officer in the circumstances would have reasonable 
grounds—not proof or actual knowledge—to believe that 
a crime has been committed and that the arrestee was 
the offender. Ard the test goes not just to the informa- 
tion of the arresting officer but, when he has been in- 


13 See Miller v. United States, 357 U.S. 301, fn, 4 at 305 (1958), 
citing Wrightson v. United States, 95 U.S. App. D.C. 390, 222 
F2d 556 (1955). 


4 Wrightson v. United States, supra, is not contrary but merely 
stresses that the requirement of showing probable cause is not 
avoided by arrest without warrant. The Supreme Court in Wong 
Sun, supra, quotes from Wrightson to emphasize its point that 
the prosecution must show at least as much probable cause where 
an arrest warrant is absent as where one is obtained (at 371 U.S. 
479-480 and see fr. 8). 
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structed to make an arrest, there may be imputed to 
him the collective knowledge of the police department as 
a whole. Williams v. United States, 113 U.S. App. D.C. 
371, 308 F.2d 326 (1962). 

It seems obvious that had appellants not been strangers 
to Diane Wright so that she could have identified them to 
the police, her complaint would have given the police 
probable cause for arresting appellants, although she had 
never previously informed to the police. 

Similarly, when the police know that several men com- 
mitted a rape, they should have probable cause to arrest 
persons named as participants by others who have con- 
fessed to the crime, whether or not those others have been 
reliable police informants. Confession to a capital charge 
makes their word believable indeed. Moreover, where a 
crime is shown definitely to have occurred, one party can 
be convicted on the testimony of his accomplices, without 
corroboration. McQuaid v. United States, 91 U.S. App. 
D.C. 229, 198 F.2d 987 (1952), cert. den. 344 U.S. 929 
(1952). Accordingly, Williams and Crump were arrested 
not just on probable cause but, if the prosecution and con- 
fessing parties chose, on evidence sufficient to convict. 

It would make no difference in the case of appellants 
Williams and Crump if their accomplices had been illeg- 
ally arrested prior to confessing.” Wong Sun, et al. Vv. 
United States controls: 


“We must then consider the admissibility of the nar- 
cotics surrendered by Yee. Our holding, supra, that 
this ounce of heroin was inadmissible against Toy 
does not compel a like result with respect to Wong 
Sun. The exclusion of the narcotics as to Toy was 
required solely by their tainted relationship to in- 
formation unlawfully obtained from Toy [he had 
been illegally arrested], and not by any official im- 
propriety connected with their surrender by Yee. 
In response to Appellant Crump; see his brief, page 30, 
wherein reliance is placed on the issue of lawful arrest as to the 
co-accused Oliver. 


The seizure of this heroin invaded no right of priv- 
acy of persog or premises which would entitle Wong 
Sun to objeci to its use at his trial. Cf. Goldstein v. 
United States, 316 U.S. 114” (at 871 U.S. 491, 492; 
emphasis added). 


Cases relied cn by appellant Williams (brief, p. 22) 
are distinguishable and establish that police informer 
cases are to be regarded as sui generis. It was pointed 
out in Rodgers v. United States, 267 F.2d 79 (C.A. 9, 
1959) : 


“We agree * * * that the arresting officer in the 
exercise of his authority should not become the tool 
of an informant whose possible motivations run the 
gamut from sheer mischief to calculated self-ag- 
grandizement and that in avoiding this trap the offic- 
er cannot be permitted to arrest without a warrant 
merely on the uncorroborated tip of an informant of 
unknown reliability” (at 88). 


In Wrightson v. United States, 95 U.S. App. D.C. 390, 
222 F.2d 556 (1955), there was at worst no showing of 


probable cause a:tempted, at best reliance on an “anon- 
ymous tip.” Cervantes v. United States, 263 F.2d 800, 
at 804 (fn. 8), (C.A. 9, 1959) is much like Wrightson, 
and the Court viewed the problem as involving informa- 
tion from an “outside source,” hardly an apt description 
for an accomplice. In Wong Sun v. United States, supra, the 
basic information came from a man caught in illegal pos- 
session of heroin—a type known frequently to offer mean- 
ingless information about his source. The Supreme Court 
found the “information too vague and from too untested 
a source” to serve as probable cause (at 371 US 482; 
four Justices dissenting). 

Two cases where probable cause is bottomed almost 
solely on the word of victims of offenses are Washington 
v. United States, 105 U.S. App. D.C. 58, 263 F.2d 742 
(1959), cert. den. 359 U.S. 1002 (1959), and Williams 
v. United States, 113 U.S. App. D.C. 371, 308 F.2d 327 
(1962). And compare Naples v. United States, 113 App. 
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D.C. 281, 307 F.2d 618 (1962), where probable cause 
was based on the word of appellant’s brother, corrobor- 
ated to some degree. But there are few absolutes in the 
law on probable cause. Jackson v. United States, 112 
U.S. App. D.C. 260, 302 F.2d 194, at 196 (1962). The 
question remains one of judgment whether a police officer 
sensibly discharges his duty in arresting persons impli- 
cated in a known, mass rape by others who have con- 
fessed to the crime. 


V. Appellants have not sustained their burdens of 
showing that their admissions were made during 
a period of unreasonable delay in presentment. 


[See Tr. 148-150, 153-159, 201-207, 225-235; 135- 
137, 196-197, 218-222. 


a. Appellants Mason and Crump. 


Appellants Mason and Crump raise no substantial issue 
about delay in presentment. Mason confessed before he 
was arrested ** (Tr. 201-207, 225-235), and Crump con- 
fessed on reaching the precinct station seven minutes 
after his arrest (Tr. 148-150, 153-159). Whatever may 
have occurred after the admission could have no sig- 
nificance. A confession given during a period of justi- 
fiable delay in presentment does not become inadmissible 
when followed by a period of unnecessary delay. Mitchell 
v. United States, 322 U.S. 65 (1944); Trilling v. United 
States, infra; Jackson v. United States, 114 U.S. App. 
D.C. 181, 313 F.2d 572 (1962). 


b. Appellant Williams 


Travel from the place of Williams’ arrest to the pre- 
cinet station consumed about twenty-five minutes—ob- 
viously unavoidable delay. One officer testified that Wil- 


%*It appears Mason could properly have been arrested even 
before he confessed, Crump had been arrested prior to Mason and 
gave oral and written confessions. The clear indication is that 
Crump had named Mason as an accomplice. 
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liams admitted his, guilt twenty-five or thirty-five minutes 
after reaching the precinct station (Tr. 198-199), while 
another officer said Williams made his admission within 
five or ten minutes of reaching the station—in the pres- 
ence of Oliver (Tr. 219-220). The apparent discrepancy 
was not inquired ,into by the defense. At this stage in 
the proceedings, the earlier time should be accepted. 

It is well-settld@i—and in its general form a rule of 
everyday application—that the burden of showing an un- 
reasonable delay in presentment, contrary to Rule 5, rests 
upon the appellants. Pizrce v. United States, 91 U.S. 
App. D.C. 19, 197 F.2d 189 (1952), cert. denied, 344 U.S. 
846 (1952); Tillojson v. United States, 97 U.S. App. D.C. 
402, 231 F.2d 736 (1956), cert. denied, 351 U.S. 989 
(1956); Trilling v. United States, 104 U.S. App. D.C. 
150, at 164 (fn. 10), 166, 260 F.2d 677, 682, 684 (1958). 
While the defense in the case at bar had ample opportuni- 
ty to develop the facts during an out-of-court hearing, 
the substance of what was elicited was that questioning 
occurred for certzin periods of time. The trial court was 
bound to determine the merits of the objections on the 
testimony elicited or the opportunity to develop evidence; 
cf. Bray v. United States, 113 U.S. App. D.C. 186, at 
143, 306 F.2d 743, 750 (1962); and under the circum- 
stances the court could conclude only that no serious 
question was presented. Williams did not even bother to 
object. 

‘As should be well-known, this Court has upheld the use 
of confessions obtained during far longer peroids of de- 
tention than one-half hour. See Foster V. United States, 
103 U.S. App. D.C. 385, 258 F.2d 685 (1958), cert. 
denied, 360 U.S. 906 (1959) (26 hours for one con- 
fession); Mallory v. United States, 104 U.S. App. D.C. 
66, 259 F.2d 796 (1958) (18 hours) ; Fredericksen Vv. 
United States, 105 U.S. App. D.C. 262, 266 F.2d 463 
(1959) (7 hours); Trilling v. United States, supra (3 
hours). It is probably even better known that the Court 
sanctions questioning of the arrestee—in fact makes it 
obligatory, particularly where the arrestee’s story is 
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susceptible to quick verification. See Mallory v. United 
States, 354 U.S. 449, 455 (1957); Heideman v. United 
States, 104 U.S. App. D.C. 128, 259 F.2d 948 (1958), 
cert. denied, 359 U.S. 959 (1959); Coleman v. United 
States, D.C. Cir. No. 17,444, decided April 19, 1963. As 
was said in Metoyer v. United States, 102 U.S. App. D.C. 
62, at 65, 250 F.2d 30, 33 (1957): 


“If police are compelled to arraign all potential sus- 
pects before questioning any of them, we shall have 
used the artificial niceties and superficial technicali- 
ties concerning our liberties to reduce genuine and 
important rights to absurdity—and dangerous ab- 
surdity at that. Every citizen has a right to insist 
that the police make some pertinent and definitive in- 
quiry before he may be arraigned on criminal 
charges, which even if it is later abandoned inflicts 
a social stigma.” 


In the matter of Appellant Williams, the time elapsed 
was so brief that a due delay could fairly be presumed; 


see Heideman v. United States, supra, at 104 U.S. App. 
D.C. 108. Moreover, the record affirmatively establishes 
that not long after his arrival at the precinct station, 
Williams was confronted by his accusser—Oliver. This 
can hardly be described as unnecessary.” 


c. Appellant Oliver 


Transportation of Oliver from the place of arrest to 
the precinct station took ten or fifteen minutes; Oliver 
made admissions within the ensuing twenty or twenty- 
five minutes. A single police officer talked with him, 
asked where he had been, whether he was involved in the 
rape, what part he played, and “things of that nature.” 
(Tr. 135-137, 196-197, 318-322). As is true on the entire 
record, no issue of voluntariness was ever raised, and the 
questions asked sound in pure investigation. Cf. Heide- 
man V. United States, supra. What is unusual in Oliver’s 


17 See Payne v. United States, 111 U.S. App. D.C. 94, 294 F.2d 
723 (1961), cert. denied, 368 U.S. 883 (1961). 
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ease is that he was arrested by chance under a warrant 
based on a separate charge of assault and was asked 
about the rape. When it is recognized that the law does 
not inhibit efficient investigation but only unduly pro- 
tracted investigation, then it will be apparent that Rule 
5 is not applicable here. 

Whether or not Oliver was to be questioned about the 
rape, he was to be detained; the warrant had to be lo- 
cated and processed; some delay was inevitable. Rule 
5 says nothing to inhibit police officers from asking ques- 
tions of arrestees during periods of necessary delay. The 
coincidence of Oliver’s arrest on a separate charge did 
not bar investigation into the rape. But what the police 
wanted to learn primarily was who among Oliver’s as- 
sociates might have warned the victim not to report the 
rape, because “Tucson is my cousin” (Tr. 113). From 
all that appears, the police had not enough information 
or suspicion even to invest in a delay “of a nature to 
give opportunity for the extraction of a confession.” 
Mallory v. United States, supra, at 354 U.S. 455. Held 
under a warranty on a charge separate from the rape, 
Oliver was not qtiestioned about the rape in a “process 
of inquiry that lends itself, even if not so designed, to 
elicit damaging statements to support the arrest and ulti- 
mately his guilt.” Id. at 454. 

Finally, it must be recognized that Diane Wright can- 
not have been far from the precinct station. As a matter 
of proper investigation of the rape, and possibly as in- 
cidental to presentment on the separate assault charge, 
confrontation between Diane Wright and Oliver was jus- 
tifiable. The defense has simply skirted the task of show- 
ing that the twenty or twenty-five minutes’ delay was 
unneeded; indeed, the period was so short that justifi- 
cation should be-presumed. 
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VI. Since appellants Crump and Williams waited until 
the time of trial to object to delay in trial, their 
convictions cannot be set aside for want of speedy 
prosecution. 


Although counsel were appointed for Crump and Wil- 
liams within a few days after their indictment, and 
notwithstanding the example set by their co-accused, 
Crump waited until the day of trial, and Williams the 
week before (J.A. 31), to object to prior delays in trial. 
No motion for severance was ever made. It is clear under 
the law that appellants cannot act in this way to keep 
from ever being prosecuted. Their eleventh hour motions 
were properly overruled. Pietch v. United States, 110 
F.2d 817 (C.A. 10, 1940), cert. denied 310 U.S. 648 
(1940), (and cases cited therein); Bayless v. United 
States, 147 F.2d 169 (C.A. 8, 1945) ; see Miller v. Over- 
holser, 92 U.S. App. D.C. 110, 206 F.2d 415 (1953) 
and Taylor v. United States, 99 U.S. App. D.C. 183, 185, 
238 F.2d 259, 261 (1956). 


VII. Appellants were not deprived of a speedy trial. 


[See J.A. 13, 16-18, 25; Transcript of Hearings of 
October 19, 1962, and March 4, 1963] 


The first act that can be considered a request for early 
trial occurred on November 7, 1962, when appellant Oli- 
ver moved for discharge because of lack of prosecution 
(J.A. 13). Prior thereto the indictment was to have been 
disposed of under pleas of guilty to lesser charges, but 
appellants—or some of them—created a disturbance in 
the court (see Transcript of Hearing of October 19, 
1962). Appellant Crump was committed for mental ex- 
amination on October 12. 1962. In succeeding weeks. 
Oliver and Mason filed pro se motions objecting to trial 
delay. which motions were filed at about the same time 
as motions for psychiatric examination (J.A. 13, 16-18, 
25). Three had been committed by November 30, 1962 
(J.A. 12, 25, 27). On January 15, February 13, and March 
1, 1963, each of the committed appellants was reported 
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not to be mentally ill. On March 4, 1963, a hearing was 
held on a motion for continuance. The prosecutor, repre- 
senting that he had always been ready for trial on set 
dates, asked one week because the complaining witness 
had influenza (a doctor’s certificate is contained in the 
record), but, as a convenience to all counsel, trial was 
set for March 26, 1963. Trial began on that date. 

This Court will find in the record no indication of 
either “purposeful or oppressive” design on the part of 
the prosecution, or a lack of due diligence prior to the 
trial, Pollard v. United States, 352 U.S. 354, 361 (1957) ; 
rather it will find that the prosecution always wanted 
an early trial. It is submitted that the delay occasioned 
by commitment of three appellants for mental examina- 
tion constituted part of their trial and, as to any appel- 
lants not committed at a given time, commitment of the 
co-accused was business of the court in the case. More- 
over it is extremely doubtful that legal prejudice can be 
demonstrated. Further, it is submitted that when no 
accused was presging for trial, severance was not to be 
automatic.** Joint trial is, in itself, a means of insuring 
speedy trial. The defense in this case was afforded a 
speedy trial within the meaning of the Sixth Amendment 
since the trial was as early as they requested and as the 
circumstances reasonably permitted. 


VIII. The receipt into evidence of Crump’s written con- 
fession without excising parts naming the co- 
accused and others as accomplices does not warrant 
a new trial. 


[See Tr. 150-153, 167-168, 214-215, 232, 236] 


Before any testimony was presented that in admitting 
his own guilt, appellant Crump had named his co-accused, 
the four defense counsel were given the written confes- 


%* Cf. Dykes v. United States, 114 U.S. App. D.C. 189, 313 F.2d 
580 (1962). Although much in demand generally, severances do 
not have to be granted except for the strongest reasons. 
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sion to examine (Tr. 150-151). Immediately thereafter 
a hearing was conducted out of the presence of the jury, 
and it was elicited that Crump had been arrested as a 
result of confessions made by Oliver and Williams (Tr. 
153). At the conclusion of the hearing, counsel for Oliver 
made appropriate objection to the confession, and the 
trial court said it would instruct that the confession was 
admissible only as to the declarant (Tr. 166). In open 
court, counsel requested instruction and a limiting in- 
struction, couched in clear and emphatic terms, was im- 
mediately given (Tr. 167-168). Then the witness was in- 
structed to read the confession: 


“Tt says, “I Robert Crump was with Tooson, Larry, 
George, Pete, Clarence Baker, Skip— 

“MR. AGAYOFF: Your Honor, I object to what he 
has just stated. Your Honor has instructed him and 
he has proceeded to read this, disregarding your 
Honor’s instructions” 

“THE COURT: The entire statement must be read 
to the jury. I have told the jury that is applicable 
only to the declarant” (Tr. 168) 


Obviously the complaining counsel was confused; but the 
court’s limiting instruction was again emphasized to the 
jury. At no time did any of four counsel make other 
objection or suggest some deletion in Crump’s confession. 

The objectionable portion of Crump’s confession— 
which could easily have been masked over—named not 
just the three appellants but two additional parties: 
“The boy names that had relationship was Tooson, Larry, 
George, Pete and Skip” (Tr. 169). At this juncture, only 
one eyewitness had testified—Diane Wright: she de- 
clared that no more than four persons assaulted her. 
Crump said six. If the jury disregarded the court’s in- 
structions. or thought it proper to consider the confes- 
sion for the accused’s benefit. appellants could suffer no 
appreciable harm. Presumably the victim knew better 
than Crump how few had assaulted her; thus Crump’s 
statement played havoc with her identification testimony. 
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Permitting the confession to be received without mask- 
ing—but with limiting instructions—represented sound 
trial tactics. Irreconcilable evidence breeds doubt; it 
promised at least findings of lesser magnitude than rape. 
The defense actively sought hearsay references from 
the eyewitnesses subsequently called.” Contrast this en- 
tire situation with that in Kramer v. United States, 
D.C. Cir. No. 17,293, decided January 24, 1963. 

Deletion of a hearsay reference to a co-accused is 
mandatory only when two extremes approach each other: 
the deletion must be readily achievable, and the risk of 
not deleting must be very great. Kramer V. United 
States, supra (and cases cited therein) ; see also Dyke. v. 
United States, 114 U.S. App. D.C. 189, 313 F.2d 580 
(1962). Counsel cannot have been hazarding much by 
not requesting deletion; warning had been given that 
the voluntary admissions of others would be proved. 

If trial error is found, then a judgment has to be 
made after examining the entire record to ascertain 
whether appellants might have been injured. The possi- 
bility of caprice or accident is no factor: if reason dic- 
tates that there is only a slight possibility that an 
error caused harm, then the convictions must stand. See 
Kotteakos v. United States, 328 U.S. 750 (1946); Rule 
52(b), Federal Rule of Criminal Procedure. It is seen 


19 Notice that on the cross-examination of Officer Connor, counsel 
brought out that the confession was not reduced to writing and 
elicited that Oliver said he was sixth and last to have sexual 
relations with the girl (Tr. 214-215). On cross-examination of 
Officer Chaplin, adcitional hearsay information was sought: “Did 
Mason say anything which would indicate that he was the last 
to have relations with this girl?” (Tr. 231). [Mason admitted 
being fourth or fifth]. The witness responded that Mason said 
someone followed him. Cross-examination : 

“Q. Did he by name, specify who?” 

“A. No Sir.” (Tr, 232). 
Virtually the same questions were asked on cross-examination of 
Officer Rogers (Tr. 236). It was still later that Godfrey Foster 
testified—the witness whose testimony appellants have relied on 
so heavily in their briefs. 
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in the case at bar that the jury convicted Mason of the 
lesser charge to which he had confessed prior to trial: 
it did not convict him for what Crump and the com- 
plaining witness said he did. Here stands proof that the 
jury heeded the instructions given them by the court. 
Under all the circumstances of this case, no appellant 
can reasonably have been prejudiced by hearsay refer- 
ences of his co-accused. 


IX. The trial court did not abuse its discretion nor 
prejudice Appellant Crump by limiting repetitious 
cross-examination. 


Appellant’s claim of error devolves into an admission 
that cross-examination was repetitious and argument 
that by stopping repetitive questions, whole avenues of 
exploration were closed to the defense. For example, 
appellant charges that, by remarking on one repetitious 
question, the trial court precluded the defense from ex- 
ploring whether and how the victim knew that Baker 


was not one of the rapists (Brief, pp. 15-16). The fact 
is that counsel did pursue the matter of Baker with the 
witness (Tr. 47-48). and if he had not, the court could 
hardly have been responsible. The trial court, it is sub- 
mitted, exercised a proper discretion in controlling cross- 
examination. See Lindsey v. United States, 77 U.S. App. 
D.C., 183 F.2d 368 (1942): 


X. In permitting portions of testimony to be read to 
the deliberating jury at its request, the trial court 
neither abused its discretion nor could have sub- 
stantially prejudiced appellant Oliver. 


Appellant Oliver contends that certain testimony about 
him may have received undue emphasis by being read to 
the jury along with separate testimony it had requested 
to hear as to Williams. (see Oliver’s brief, pp. 27, 58-55). 
Having testimony read to a deliberating jury has gen- 
erally been regarded as among the matters within the 
trial court’s discretion. 23A CJ-S., Criminal Law, 
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$ 1877, 89 C.J.S., Trial, $479. Where the reiterated testi- 
mony is circumscribed in nature—here, that Oliver had 
admitted his guilt—and was already a prominent feature 
of the case, there would appear no risk that the testi- 
mony would be recalled out of proportion to related 
testimony. Appellant does not show an abuse of discre- 
tion on the part of the trial court. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ments of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 


HaRoLp K. SCHROEDER, 
PauL R. WALSH, 
Attorneys, Department of Justice. 
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additional argument. that Feenklin v. United States, No. 17,586, 


Sf 


y 1/ | 
decided meee 12, 1963,~ advances their cause. The case doés not 


bolster any of the positions previously taken by appellants. 

Since Franklin's conviction was reversed, it is fitting 
that the appellee emphasize the facts found by this Court that 3is- 
tinguish Frenklin's case from the cases at bar. First, all of the 
present apvellants were shown to have confessed. No confession was 
proved against Franklin. Second, nore of these appellants expressed 
other then satisfaction with the juzy instructions; whereas, tn 
Franklin, exception to the charge is a pivotal. consideraticn. | 

1. All the present appellants confesse4: Frarklin did no%. 

In tneir memorendum, at pages 1 and 2, appellants suy that the only 
proof in the recoid vo corvoburate the victim's testimony lies in 
their confessions. But they sey the jury coutd havc disbelieved 
tnese confessions Tf evidentiary sufficiency were to be tested 

ov what the jury conid disvelieve, no case could withstanc appellate 
yoview. In effect, then, appellants are conceding the adequacy of the 
corrobocetion. : 

a. The victam's testimony is corroborated by the confessions 
and more. in Franklin v. United States, this Court said that no 
witnees could testify that Franklin was pres2nt on the cecasien cf 
the rape (siiv cp., p-3) aaé chat Walker v. Uniced States. 96'U.S. Apz. 
D.C. 148, 223 F.2d 615 (1955), is distinguishable because (slip Cp., 
p-7) “the court, fcoun2 corroboration of id2ntification in the testi- 
mony of th2 Cerendant himself” -- testimony act amcunting to 2 zon- 
fession. In the cases nt bar, ali appellants testified they were to- 
gether as a group and admitted seeing presecution witness Tametly Smith 


17 The goverrsert has requestec an extensicn of “ime to January 10, 
1964, ia wach to file a petition for rehearing in Tranklir. 
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scene 


at the/of the crime;but they would, in effect, have had the jury 


believe there was no rape. Corroboration of the victim's identifica- 
tion can be found in appellants’ own testimony at triel (See -Briet for 
Appellee, pp 8-10, 23). But there is more: the twice-proven, voluntary 
confessions of each and every appellant. 

b. Appellaents' confessions are corroborated to a degree that 


eclipses _argment over corroboration of the victim's testimony. 

The case may also be locked at in another way which mekes franklin 
irrelevant: The four coufessions, corroborated oy the uncontrovertea 
proof of the rape and the victin's testimony, are sufficient for con- 
viction. (Brie? for Appelle, pp. 16-18, 23). 

2. A pivotal corsideretion in Frarklin'r case was_an exception 
to the jury charge: but appellants at bar never made any objection so 
the instreetions. The appe2lants at bar always expressed satisfaction 
with the trial coict's instruction to the jury. See the record, pases 
347-348 and 364-365. Now, in their memorandum, appellants seek to make 
capital out cf a camplaint one counsel lodged at trial, not over what 
the court said. but whether he spoke too lovdiy. What happened <s this: 
the court summoned counsel to the bench (Tr. 363) and, even then, stated 
for the record that he wes Lowering his voice -- since he wished to 
avoid commenting upon the evidence (‘rr. 264-365). Yet eppellants argue 
in their memorandum, at pege +° 

"While it us uot clear whether the jury heard these 
remarks ot the court, there is an indication they 
may have, and doubts shold be resolved in fevor of 
aprellenis." 
Quite to the contrary, appcllete courts have always assumed that trial 


courts oxercise a proper diszretion in conducting trials. Sy mrking 


a 


an issue of whether the judge talked tmloudly, appellants only 
reveal what desolate straits they find themselves in. 
Finally, the appellee invites the Court's attention to this 
at page 2 of appellants’ memorandum: 
"We contend it is probable that the jury was led to 
believe that it cculd find any of the defendants 
gailty even if it reached the conclusion that a 


particular confession was not valid or truthful 
% % %," (Hwphasis Added). 


Bot there was no issue of voluntariness raised -- no issue pearing on 
validity cr truthfulness. Each appellant simply denied confessing; 
two prosecution witnesses in each instance testified appellants had 
ecorfesse2, and voluntariness was affirmatively established. Once the 
gary concluded eppellente hed each confessed, their perjuriozs testi- 
mony only made conviction the more certuin. 
CONCLUSION 
Wherefore, it is recpectfully urged that the judgments of the 
Tistrict Court be affirned. 3 
ff. DAVID C. ACHESON 


DC. ACHESON, 
United States Attorney. 


/s/ FRANK Q. NEBEXER 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 


/s/ BAROLD X. SCHROEDER 
MAROLD K. > SCHROSDER, 
Attorney, Department: cf Justice 


[sf PAUL R. WALSH : 


PAUL R. WALSH, 
Attorney, Department of Justice. 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Reply has 
been mailed to attorneys for appellants, Charles J. Pilzer, Esq., 
1407 L Street, N.W., Washington, D.C. 20005; Werner Kronstein, Esq., 
1229 19th Street, N.W., Washington, D.C. 20006; Arnold M. Lerman, Esq., 
900 17th Street, N.W., Washington, D.C. 20006; and Leonard N. Bebchick, 
Esq-, One Farragut Sq., Washington, D.C. 20006, this Bn day of 
December, 1963. 

[s/ FRANK Q. NEBEKER, 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 
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James C. Oliver v. United States 17, 937 
George F. Williams v. United States 17,938 | 
Robert A. Crump v. United States 17,939 | 
Larry L. Mason v. United States 17, 940 

MEMORANDUM | 

By leave of the Court granted at the oral argument, 
appellants herewith submit this memorandum which considers 
how the determination of these appeais may be affected by 
the Court's recent decision in William Franklin v. US, 
No. 17,586 (December 12, 1963). 

The Franklin case holds that the testimony of the 
prosecutrix in a trial for rape must be corroborated with 
independent evidence both as to the commission of the act 
of rape and as to the identity of the individuals who in 
fact committed this act. Extrinsic evidence which merely 
shows that the prosecutrix was raped--torn and bloody 
garments with sperm stains, for example-- fails to provide 
the required corroboration as to the identity of each 


individual alleged to have committed the offense. 


independent evidence which can be viewed as 


substantia 


ae for each of the appellants submit that the only 


providing the required corroboration as to the identity of 


the appellants as having sexually assaulted the prosecutrix 
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is found in their various confessions. 1/ As these confes- 


sions were #epudiated by the appellants at trial, their 


validity and weight was properly a matter for the jury to 
determine. If the jury disbelieved any of the confessions, 
it was required to acquit the defendant concerned. 

We believe that the District Court's recharge of the 
jury on the issue of corroboration, coupled with a colloquy 
with counsel which thereafter ensued, probably served to 
mislead the jury as to the principles of law which it: 777 
was to apply upon their evaluation of the facts. We con- 
tend it probable that the jury was led to believe that it 
could find any of the defendants guilty even if it reached 
the conclusion that a particular confession was not valid 
or truthful and should not be relied upon. This was 
prejudicial error. 

The jury was confused as to the law of corroboration . 
and asked for a further charge (J.A. 41). This the Court 
77 Testimony which indicated that appellants, along with 
a large group of other males, were in the genera ail vicinity 
of the area where the attack occumed hardly serves to cor- 
roborate the prosecutrix'’s identity of them as her assail- 
ants. 

Counsel for appelant Crump submits that the evidence 
concerning Crump is confused. There was an independent 
statement that he was seen talking to the prosecutrix 
(Tr. 239-240), and a doubtful identification of Crump as 
a@ person seen waiking with her (Tr. 245) but there is no 
independent corroboration that he assaulted Diane Wright. 
Furthermore, a government witness who admitted raping the 


prosecutrix and who testified as being present throughout, 
aiso testified that Crump did not do so. (Tr. 246). 


aries 
did. (Tr. 359-65). 
In recharging the jury the Court erroneously indicated that 
411 that need be corroborated was "the fact that a rape 
was committed" (Tr. 362; see also Tr. 363). At the conclusion 
of the recharge, the following ensued (tr. 364-65): 


“MR. COLBY[{[counse1 for Oliver]: I would like to ask a 
question if I might. I have not done any research on 
the point, obviously -- Does such corroboration have 
to corroborate each and every essential element of the 
offense? 


“THE COURT: I don't believe that it does since the 
statement says that corroboration may be by surrounding 
circumstances. It seems to me in this case -- and I 
lower my voice -- that the testimony of the seminal 
stains, the garments stained with dirt, the testimony 
of Foster and Baker, and so on. I think there is an 
abundance of circumstantial evidence of corroboration 
here but in accord with my principle of not commenting 
on evidence, I don't want to say specifically this 
should b> considered because it sounds as if the 

Court is virtually directing the jury in the finding 
they should make. 


"Is there anything more? 


"MR, AGAYOFF [counsel for Mason]: Yes, Your Honor. 

I regretfully object to this discussion. It is un- 
fortunate co-counse1 asked for it because it seems the 
jury always hears what they shouldn't hear, no matter 
how much one lowers one's voice. 


“THE COURT: Very well. Your objection is a matter of 
record," 


As a resuit of the foregoing, the already confused jury 


was led to believe: 
1. that there was no need for corroboration of each 
element of the crime (including the identity of the sexual 


assailants), and that corroboration of only one element 
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(the act of rape) was sufficient to return a conviction. 

2. that the testimony of seminal stains, the garments 
stained with dirt’ and the testimony of Foster and Baker 
(who did not corroborate the identity of the individuais 
who had sexual relations with the prosecutrix) constituted 
sufficient corroboration for a verdict of guilty. While 
it is not clear whether the jury heard these latter remarks 
of the Court, there is an indication that it may have, and 
doubts should be resolved in favor of appellants. 

To summarize, the only substantial independent evidence 
which corroborated the prosecutrix's identity of appethnts 
as having raped her were their repudiated confessions, If 
the jury decided that the evidence as to any one or more of 
these confessions was not to be believed and relied upon, 
it ves required under the law to acquit the particular 
defendants concerned. But as a result of what transpired 


during the recharge, the jury was probably led to believe 


that the requirements of corroboration were fully met by 


the independent evidence as to the commission of the act of 
rape, and “+:.+ i% could convict a defendant even if his 
confession were disbelieved. The jury thus was left ina 


position where it could have acted under a mistaken view of 
so... 
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the law with serious prejudice to the appellants. Only a 


new trial can remedy this error. 
Respectfully submitted, 


CHARLES JAY PILZER ARNOLD M. LERMAN 
Counsel for Oliver Counsel for Crump 
(Appointed by this Court) (Appointed by this Court) 


WERNER J. KRONSTEIN LEONARD N, BEBCHICK 
Counsei for Williams Counsel for Mason 
(Appointed by this Court) (Appointed by this Court) 


CERTIFICATE OF SERVICE 


I certify that a copy of the foregoing Memorandum was 
served personally upon Frank Q. Nebeker, Assistant U.S. 
Attorney, by leaving a copy with tle person in charge of 
his office, U. S. Courthouse, Washington, D.C., this 
20th day of December 1963. 
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UNITED STATES COURT OF APPEALS 
FOR THE 

DISTRICT OF COLUMBIA CIRCUIT 
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tor the District of Columbia Circuit 


ROBERT A, CRUMP, FILED jut 2° 1964 


at hau cuban 


Appellant 
Vv. ) Docket 4 cl¥ad 
UNITED STATES OF AMERICA, 
Appellee 


PETITION FOR REHEARING EN BANC 


Appellant, Robert A. Crump, petitions for a rehearing en bane 
of the court's determination of his appeal on June 26, 1964. In 
that opinion, a divided panel of the court affirmed the conviction 
of appellant and reversed the conviction of his three co-defendants 
with whom he was jointly tried for the offense of carnal knowledge. 
Rehearing is sought on the following grounds: 

A. The decision of the majority is in direct conflict 
with a decision of a different panel of this court just 

six months ago in Gatlin v. United States, ___ U.S. App. D.C. 

___ » 326 F. 2d 666 (1963). In Gatlin, this court held that 

information obtained from an accomplice whose reliability 

was neither alleged nor established does not furnish probable 

cause for arrest’ and that a confession obtained shortly after 

such an arrest is inadmissible. As set forth more fully 


below, the material facts in appellant's case are indis- 


tinguishable from Gatlin. While one member of appellant's 
panel wold have reversed on this ground, the majority 
affirmed his conviction without comment on the issue. Re- 
hearing is required to resolve the direct conflict of the 
two panels. | 

B. The decision of the majority in appellant's case 
is inconsistent with the later en bane opinion of this court 
issued this past week in Jones v. United States, ses. 
App. D.C. 5 F. 24____» (Dkt. 17688) (July 16, 1964). 
In Jones, this court held that the introduction at a joint 
trial of a confession illegally obtained from one defendant 
required the reversal of co-defendants! convictions where 
the confession prejudiced the co-defendants. As set forth 
more fully below, appellant was similarly prejudiced by the 
introduction at his joint trial of confessions of two co- 
defendants. The legality of the arrests inmediately preceding 


each confession is subject to serious challenge; but in 


appellant's case a majority apparently did not reach that 


issue. 

One defendant was arrested as soon as he identified him- 
self because the arresting officer thought there was an 
outstanding warrant on an unrelated assault charge - a warrant 
which the Government now concedes did not exist. The arrest 


was thus without cause and the confession inadmissible.” 


¥ — Admissibility of this defendant's confession was also challenged 
on the ground that he was detained specifically for the purpose of 
interrogation relating to the rape (and not the charge for which he 
was allegedly arrested). Failure to exclude his confession thus 
also conflicts with the recent holding by another panel of this 
court in Ricks v. United States, U.S. App. D.C. 5 ys eel5 
(Dkt. 17771) (June 9, 1964), cf. Spriggs v. United States, U.S. 
[Neva DaCm US ey. eel (pee Tes) (June 19, 1904).~ 
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One member of the panel so held. A second member of the 
panel held that the issue of admissibility was premature and 
would arise, if at all, at that defendant's new trial. Re- 
hearing is now required since, in light of Jones, the question 
cannot be premature as to appellant or if premature, appel- 
lant's conviction cannot stand without a hearing on the issue. 
The arrest of a second defendant was based solely on 
information supplied to the police by the first, whose 
reliability was neither established nor alleged. While one 
member of the panel would, therefore, have excluded the sub- 
sequent confession and reversed this defendant's conviction, 
the remaining members did not comment. If the remaining 
members determined that the accomplice's advice to the police 
furnished probable cause for arrest, rehearing is appropriate 


to resolve the conflict between that judgment and the deter- 


mination of a different panel of this court sitting in Gatlin 


v. United States, supra. If a majority did not reach the 
issue because the second defendant's conviction was reversed 
on another ground, rehearing is now required since, in light 
of the Jones rule, the question cannot in any event be left 


unresolved as to appellant. 


mee 


A. Reheari is required to resolve the conflict between two 
separate panels of this court as to whether information ob- 


tained from an accomplice whose reliability is neither 
alleged nor established furnishes probable cause for an arrest. 


In Gatlin v. United States, supra, police received reports 
of a restaurant robbery. Acting on a slim description of the three 
robbers, police arrested defendant Gatlin and took nim to the 
police station for questioning. Gatlin subsequently confessed and 
named defendant Miller as a participant in the robbery. Police 
then proceeded to locate and arrest Miller and, within a few 
minutes of Miller's arrival at the police station, Miller also 
confessed to the robbery. Testimony as to Miller's confession was 
introduced at trial. On appeal, this court reversed Miller's con- 
viction, holding that Miller's arrest had been without probable 
cause and that his confession obtained at police headquarters a 
few minutes after arrest was inadmissible. The court said: 

"Miller's arrest was likewise without probéb le 

cause, being based solely on information obtained from 

an accomplice whose reliability is neither aziegee nor 

escabi ished.” 

Similanly. appellant's arrest was without probable cause. 
In appellant's case the police received reports of a rape. They 
arrested defendant Oliver on an unrelated charge, took him to the 
police statijon for questioning about the rape, and subsequently 
obtained his confession. According to the police, Oliver also 
implicated Williams, and Williams was thereafter arrested and con- 
fessed. Either Oliver or Williams, or both, implicated appellant. 
Acting on such information, the police arrested appellant without 


seeking a warrant even though appellant was not arrested until the 
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following day. Appellant allegedly confessed shortly after he 
was taken to the precinct. 

At trial, when objection was raised to the introduction of 
appellant's confession, a hearing was held on the issue of the 
probable cause for appellant's arrest. The only testimony adduced 
was that of the arresting officer who stated that he had been ad- 
vised by officers on a previous shift that Oliver and Williams had 
implicated appellant. No facts were adduced which established any 
other basis for appellant's arrest; no allegation was made as to 
the reliability of the accomplice furnishing the information lead- 
ing to appellant's arrest; nor, from the hearsay report of the 
arresting officer, is it even certain whether it was one or both 
of the accomplices that actually implicated appellant. In any 
event, appellant's arrest was based solely on information obtained 
from accomplices whose reliability was neither alleged nor estab- 
lished and his confession obtained after arrest should have been 
excluded. 

The material facts in appellant's case are indistinguishable 


* 
from those in Gatlin. One member of appellant's panel would have 


* -~ Even if it be assumed that appellant was implicated by both 
accomplices, implication by two accomplices rather than one is no 
material ground for distinction in light of the holding in the 9th 
Circuit Court of Appeals in Wong Sun v. United States, and 

the reliance of this court on that opinion in Gatlin where this 
court said: 


"Me facts with reference to Miller are ye (ocah close to 


those in Wong Sun v. United States, 371 U.S. 471 (1963 There two 
accomplices involved @ third in a common narcotic violation and 
brought the officers to the home of the third party where he was 
arrested. The Ninth Circuit declared the arrest illegal, being 
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’ 


reversed his conviction precisely on this ground. Two members of 


the panel affiymed the conviction without comment on this issue. 
Rehearing is required to resolve the conflict between the view of 
the majority in this case and the rule announced in the Gatlin 


case. { 


B. Rehearing i; required so that this court may proceed to 
determine in accordance with Jones v. United States whether 


confessions of Oliver and Williams prejudicial to appellant 
were si tenel sy obtained. 


In Jones v. United States, defendants Short and David and 
Arthur Jones were convicted of robbery. At the trial, Short 's 
confession was introduced into evidence. On appeal, this court, 
sitting en bank, held that Short's confession was illegally obtained 
under the McNabb-Mallory rule and was inadmissible as to Short. 

The court went on to rule: : 


"Sinke Short's confessions were not admissible | 
even against him, there is no reason whatever for | 
permitting them to prejudice his co-defendants. And 
the purpose of the McNabb-Mallory rule, to discourage 
prolonged: questioning in order to get a confession before 
the suspect is told of his rights by a magistrate, would 
be eeseatee as much by allowing a wrongly obtained con- 


In. continued 


"without probable cause. Wong Sun v. United States, 9 Cir., 288 

F. 2a 366, 370 (1961). The Supreme Court found ‘no occasion to 
disagree.' Wong Sun v. United States, supra, 371 U.S. at 491. 

In the same case the defendant, Toy, was likewise arrested on 
information obtained from an accomplice. With reference to Toy the 
Supreme Court fot only declared the arrest illegal, but held that 
the confession made thereafter was a fruit thereof and therefore 

not admissible in evidence. Id at 484-487. Accord, Seals v. United 
States, U.S. App. D.C. > — FF. 2d. (No. 17,550, decided 
November 15, 1963), slip opinion pp. 6-7 (alternative holding) " 
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"Pession to be used against co-defendants as by allow- 

ing it to be used against the confessor himself. It 

follows that the convictions of the Joneses as well as 

the conviction of Short should be reversed." 

Under the holding of this court in the Jones case, appellant's 
conviction must be reversed if the confessions of Oliver or 
Williams, or both, were illegally obtained and prejudiced appellant. 
Rehearing is requested since it appears that the panel in appel- 
lant's case - handing down its decision prior to the en banc 
opinion in Jones - did not reach these issues. 

1. The confession of Oliver was illegally obtained. 
Oliver's confession was obtained as a result of interrogation 
conducted while he was in custody in the 40-minute period immedi- 
ately following his arrest. If Oliver's arrest was illegal, the 


confession was clearly inadmissible. Wong Sun v. United States, 


371 U.S. 471, 484-487 (1963); Gatlin v. United States, supra, at 


672. Oliver had been arrested on the day following the crime. The 
sole testimony in support of that arrest came from the arresting 
officer who stated that he had personal knowledge of an outstanding 
warrant for Oliver on an assault charge and that he had arrested 
Oliver on this basis. On appeal, the Government conceded that it 
must be assumed that no such warrant existed. Slip opinion, p.5 . 
In short, there was no justification at all for the arrest of this 
defendant. 

Even if Oliver's arrest were lawful, his confession should 
have been excluded or still another ground. Following his arrest 
for the unrelated assault, Oliver was not taken to a magistrate. 


There is no evidence that he was even questioned on the assault 
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charge. He was never booked on the assault charge. Rather, the 
only evidence [in the record indicates that Oliver was taken to 
the police station and that he was interrogated with respect to 
the rape. Under the recent holdings of this court in Ricks Vv. 
United States, __U.S. App. D.C.__, ___F. 2d.__ (Dkt. 17772) 
(June 9, 1964) and Spriggs v. United States, __.U S. App. D.C. 

, _ F. 2a (Dkt. 17962) (June 19, 1964), Oliver's con- 
fession should also have been excluded as the product of secret 
police interrogation during a period of detention designed to 
elicit his confession. See Reply Brief of Appellant crump, pp.2-4, 

2. The confession of Williams was illegally obtained. 
Williams' ee, ae was obtained as a result of interrogation 
conducted while he was in custody in the 40 or 50 minutes immediate- 
ly following his arrest. If Williams' arrest was illegal, his 
confession was clearly inadmissible. The sole basis for Williams! 
arrest was the information received by the police from Oliver while 
Oliver was in custody. In short, Williams' arrest was "based 
solely on information obtained from an accomplice whose reliability 
is neither alleged nor established." Gatlin v. United States, 


supra, at page 671. Since the facts in Williams' situation are 


indistinguishaole from the facts in Gatlin, Williams' arrest was 


without probable cause under the mle of that case. 


-9- 


3. Appellant was, prejudiced by police testimony as to the 
confessions of Oliver and Williams. Appellant's trial was a joint 


trial of four defendants each of whom was charged with rape. The 
complaining witness testified that she had been seized and assault- 
ed by several people. She specifically identified Williams and 
Oliver as two of the persons committing the assault and she 
identified appellant as well. There was testimony from several 
witnesses that appellant was with Williams and Oliver in the area 


where the offense was committed (E.g., Tr. 240, 244). Additionally, 


Oliver, Williams and appellant each testified to the fact that they 


were together on the night of the assault and that they were in the 
vicinity where the assault occurred. 

At trial a police officer testified that defendant Williams 
had admitted that he had taken part in the assault of the complain- 
ing witness and that he was the fourth one to have assaulted her 
(Tr. 213). A second police officer testified that defendant 
Oliver had admitted his complicity in the assault and had further 
stated that he was the last person to have attacked the complaining 
witness (Tr. 197). The testimony of the police officers was based 
upon the confessions obtained from defendants Oliver and Williams 
after their respective arrests. 

In the Jones case, supra, Short's confession was read to the 
jury with the words "name" or “named person" substituted for the 
names of his co-defendant. This court held that other testimony 
about the co-defendants made it obvious that the omitted names 


were theirs and the confession therefore prejudiced them as well as 
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Short. Similarly, in appellant's case, the confessions of Oliver 
and Williams were highly damaging to appellant. In each 
instance, the confessions acknowledged the complicity of others 
in the crime. In the face of the additional testimony in the 
case indicating that the appellant was with these two defendants 
in the area whre the crime was committed, the confessions neces- 
sarily implicated the appellant as one of the assailants. 

But even if the confessions had not specifically referred to 
others, they would have seriously prejudiced appellant. Since the 
complaining witness had identified Williams and Oliver as two of 
her assailants} the confessions tended to corroborate her testi- 
mony and her identification of appellant as well. Moreover, at 


trial, a confession allegedly written by appellant and naming 


z 
Williams and Oliver as assailants was read to the jury. In these 


circumstances, testimony about admissions of Williams and Oliver 
tended to corroborate that appellant had confessed and that the 
written confession was his - facts which appellant denied. 

The cumulative effects of the Williams and Oliver confessions 
are endless since they are woven into the fabric of the whole 
proof at trial. As a practical matter, they pointed to appellant's 
complicity in the offense and were highly damaging if the testi- 
mony as to the Oliver and Williams confessions was inadmissible, 
there was no reason whatever for permitting them to prejudice 


appellant. 
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A majority of the court in appellant's case did not reach 
the question of the admissibility of police testimony as to 
Oliver's statement. One member of the court specifically held 
Oliver's confession inadmissible, but a second member of the panel 
ruled that the issue of admissibility was premature and would arise, 


if at all, on Oliver's retrial. Rehearing en bane is now re- 


quired since, in light of Jones, the question cannot be premature 


as to appellant or if premature appellant's conviction cannot 
stand without a hearing on the issue. 

Nor did a majority of the court explicitly rule on the 
admissibility of police testimony as to Williams' confession. 
Here again, one member of the court held the confession inadmis- 
sible. The remaining members were silent. Rehearing en banc is 
now required since anyicontrary decision raises a direct conflict 
with the rule of this court in the Gatlin case and, in any event, 
appellant's conviction cannot stand without consideration of this 


issue as well. 


CONCLUSION 


Appellant respectfully requests that the petition 


for rehearing en bane be granted and that the conviction 
of appellant be reversed or, in the alternative, that the 
case be remanded for a hearing on the issues relating to 
the legality of the confessions obtained from defendants 
Williams, Oliver and appellant. | 
Respectfully submitted, 


/s/ Arnold M. Lerman 


Arnold M. Lerman 


/s/ David R. Anderson 
David R. Anderson 
Counsel for appellant Robert 


A, Crump 
(Appointed by this Court) 


CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that a copy of the foregoing Petition 
for Rehearing En Banc was mailed first class postage prepaid to: 
Frank Q. Nebeker, Assistant United States Attorney, Chief, 
Appellate Division, United States Court House, Washington 1, 


D. C., this 23rd day of July, 1964. 


/s/ David R. Anderson 


Davi . Anderson 


CERTIFICATE 


I hereby certify that the foregoing Petition for 
Rehearing En Bane is presented in good faith and is not 
intended to delay the ultimate disposition of this 


appeal. 


/3/ Arnold M. Lerman 


Arnold M. Lerman 


July 23, 1964 
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STATUTES AND RULES 
Rule 5(a) of the Federal Rules of Criminal 
Procedure, promulgated in 1946, 327 U.S. 821. 


SUMMARY OF ARGUMENT 


Appellant Oliver, the first defendant arrested, was 
detained by police prior to arraignment for the purpose of 
eliciting his confession. The detention was illegal under 
Rule 5(a) of the Federal Rules of Criminal Procedure. 

The interrogation produced Oliver's confession and the 
identification of Appellant Crump as a participant in the 
erime. The police testified that Crump was thereafter 
arrested, questioned, and ultimately signed a confession. 
The Crump confession was introduced in evidence at trial 
along with police testimony of Crump's oral admissions. 
The Crump confession and Crump's alleged statements were 
the illegal fruit of Oliver's unlawful detention and such 
evidence should have been excluded. 


The evidence was, of course, excludable at the instance 


of Oliver -- the party illegally detained. Since Rule 5(a) 


imposes no present limitation on the parties who may object 
to illegally obtained evidence, there is ample reason to 
exclude it at the instance of the other defendants as 
well. In any event, where--- as here -- the testimony and 
acts of the defendants were inextricably intertwined, the 
suppression of the evidence as to Oliver required 


its suppression as to all defendants. 


ARGUMENT 


The Crump Confession should have been excluded 
as a truit of unlawful police action. 


The Detention of Oliver was Illegal 


The police testified that Oliver was arrested on 


an outstanding warrant charging him with an assault 
unrelated to the offense involved in this appeal. (Tr. 136, 
19) : 

Rule 5(a) of the Federal Rules of Criminal Procedure 
required that, folowing his arrest on the assault apeeee 
he be arraigned “without unnecessary delay." Admittedly, 
there was a delay between Oliver's arrest and arraignment, 
(Gov't Brief, p. 8) culminating in an oral confession and 
the implication of Crump as an accomplice. (Tr. 197, 152) 
On the record in this case, it appears that the delay was 
attributable to the desire of the police to elicit 
precisely such information. ! 

A delay in arraignment may be "necessary" to the 
mechanics of processing an accused. Heideman v. United 
States, 104 U.S. App. D.C. 128, 259 F.2d 943 (1958), 
cert. denied, 359 U.S. 959 (1959). Thus the Government 
states that it was necessary to detain Oliver to "Iocate" 


and "“precess" the warrant charging him with assault and 
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suggests that this caused the delay here involved. 

(Gov't Brief, p. 29) But that is surmise: there is no 
police testimony that any search for a warrant was ever 
conducted, that the warrant was processed, or that the 
police ever took a single step beyond the arrest to process 
Oliver on the assault charge. There is not even testimony 
that Oliver was ever asked any questions about the assault. 
In no sense does this record support any conclusion that 
the time between the arrest and confession was "sonsumed 
only by the questions . . . and by the preparing of papers, 
booking, photographing, fingerprinting and transportation 


x * *" nelevant to the assault. 104 U.S. App. D.C. at 131; 


250 F.2d at O46. See also Coleman v. United States, 114 


U.S. App. D.C. 185, 313 F.2d 576 (1962). 
Instead, Oliver was questioned - not about the assault, 

put about the rape of Diane Wright. According to the 
police, that questioning began even pefore he was arrested 
(Tr. 136) and it continued at the police station until he 
confessed. (Tr. 222) And while the Government suggests 
that the questioning on the offense of rape was casual 
pecause the police did not have enough information or 

" 


suspicion to link Oliver to the rape to invest effort “in 


a delay of a nature to give opportunity for the extraction 


of a confession" (Gov't Brief p. 29) the substance of the 
questioning simply belies that contention. It is belied 

as well by the Government's own ambivalence in suggesting 
that it was appropriate to detain Oliver to confront him 

with Diane Wright. (Id. at p. 30) 

Hipettye the Government contends that there is 
"nothing" to preclude the police from questioning a person 
arrested on one charge about incidents related to another. 
(Gov't Brief, p. 29) Had the inquiry been a casual one - 
this contention might hold true. Or, had Oliver been 
arrested and arraigned on the assault charge, the police 
could wéll have questioned him during his subsequent 
detention. United States v. Carignan, 342 U.S. 36 (1951).* 
But that is not this case. Rather, the record points 
unerringly to the fact that the delay in the arraignment 
on the assault charge was "of a nature to give opportunity 


for the extraction of a confession" for rape - a wholly 


unnecessary delay in violation of Rule 5(a). Mallory Vv. 


United tates, 354 U.S. 449, 455 (1957). 


*Even here 3 members of the Court were chary of the use 
of arraignment on a minor charge as a ruse to detain for 
questiorfing on a substantial offense, noting that: "Another 
time-honored police method for obtaining confessions is to 
arrest @ man on one charge (often a minor one) and’ use his 
detention for investigating a wholly different crime. This 
is an easy short-cut for the police. How convenient it is 
to mele detention the vehicle of investigation!” 3t2 UESh 
at 

xt 
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2. Under recent rulings of the Supreme Court and this 
Court of Appeals, the confession of Crump was clearly 
the “fruit” of Oliver's unlawful detention. 

The interrogation of Defendant Oliver during his 
period of illegal detention led not only to his confession, 
but also to the identification of Defendant Crump as an 
accomplice. (Tr. 152). According to police testimony, 
Crump was subsequently visited, questioned, and that 
questioning ultimately produced a written confession which 
was introduced into evidence. (Tr. 153-154). The written 
confession was clearly the product of the unlawful 


detention and should have been excluded from evidence. 


In Wong Sun v. United States, Warn » 83 S.Ct. 


407 (1963), the police unlawfully entered the premises of 
Defendant Toy, and, in the course of that illegal entry, 
heard statements that Johnny Yee was implicated in a 
narcotic offense and possessed narcotics. The police there- 
after visited Yee, questioned him, and Yee voluntarily 
surrendered to the police narcotics in his possession. 
The interrogation of Yee was lawful, and there was no 
question of the voluntary nature of his surrender of the 
narcotics to the nolice. Nevertheless, the Court ruled 
that the evidence of the narcotics was an "illegal fruit" 
of the unauthorized entry of Toy's premises and should 


have been excluded. 
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The police were led to Crump--as they were led to 
Yee--by statements of an accused obtained under illegal 
circumstances; Crump voluntarily gave the police his 
written confession as Yee voluntarily surrendered the 
narcoti¢s. Each was introduced into evidence. Save for 
the fact that the narcotics evidence was the product of 
ittegel entry under the Fourth Amendment, and that the 
Crump confession was the product of interrogation during 
Oliver's illegal detention, Wong Sun is thus indistinguish- 
able from the case presented here. 

Such a conclusion is fortified by this Court's recent 
opinion,in Smith v. United States, ___—*U.S. App. D.C. __ 
No. 17466, decided Sept. 23, 1963, (slip opinion) applying 
the "illegal fruit" doctrine to information elicited during 
an illegal detention. In Smith, this Court ruled that, 
where illegal detention led to the identification of a 
witness, the testimony of that witness at trial would not 
be regarded as the "fruit” of the illegal detention. But 
this Court clearly indicated that, had the evidence which 
defendants sought to suppress been--as here--a physical 
object (such as the written confession) or testimony of 


"some prior utterance of appellants" or of the witness, 


Wong Suh would have compelled its exclusion. Id. ‘at 


slip opinion, p. 7, n. 
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3. The Crump confession should have been excluded 
with respect to all or the defendants. 

The exclusionary rule announced in the Wong sun 
case arose from the enforcement of rights under the 
Fourth Amendment, Traditionally, courts have held that 
the right to suppress evidence pursuant to the rule is 
personal to the party whose privacy is invaded. Wong 
Sun v. United States, ___—«*U.S. ___, 83 S. Ct. 407 (1963). 
Thus, were this a case of evidence obtained as the fruit 
of an illegal search and seizure on Oliver's premise, the 
right to suppress might -- in some circumstances at 
least -- be Oliver's alone. But that is not this case. 


The Crump confession is the fruit of a detention 


illegal under Rule 5(a). Recently, in Jackson v. United 


States, this Court assumed arguendo, without deciding, 
"that one defendant has ‘standing! to complain of another's 
illegal detention and to have its fruits, excluded. . . me 
114 U.S. App. D.c. 181, 185, 313 F.2d 572, 576 (1962). 
But while the possibility of the proposition was recognized, 
this Court neither affirmed nor denied 1%. 

Yet there is every reason to apply the rule at the 


instance of anyiparty who may be prejudiced by the intro- 


duction of evidence illegally obtained under Rule 5(a). 


oes 


; 

The suppression of such evidence is designed after all 
to compel enforcement officers to adhere to law mere the 
"temptation to violate is so great that the police will not 
voluntarily comply."* If society must then be protected by 
a rule of evidentiary exclusion, police advantage from the 
vice in any circumstance simply debilitates the sanction. 

In this respect, this Court need not be concerned 
with the special need for caution which now inheres in the 
rule for suppressing evidence obtained in violation of 
the Fourth Amendment. As a result of the Supreme Court's 
decision in Mapp v. Ohio, 367 U.S. 643 (1961), it is clear 
that the [exclusionary rule enunciated for the Fourth 
Amendment has universal application for the administration 
of justice in the farthest reaches of any court -- state 
or federal -- in the United States. But Rule 5(a) relates 
purely to the administration of federal justice in federal 
courts for federal offenses, and exclusion of evidence to 
implemen} that rule operates in the federal courts: alone. 
Moreover, in dealing with Rule 5(a), this Court is: unfettered 


by those delicate considerations of eonsbitutionall belience 


between eo and federal judicial process. Thus, this 


* Smith f United States, U.S. App. D.C. » No. 17466, 
decided Sept. 23, 1903, (Slip opinion) (Bazelon, C.J., 
dissenting, p. 10). 
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The suppression of such evidence is designed after all 
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"temptation to violate is so great that the police will not 
voluntarily comply."* If society must then be mrocecsed by 
a rule off evidentiary exclusion, police advantage from the 
vice in any circumstance simply debilitates the sanction. 
In this respect, this Court need not be concerned 
with the special need for caution which now inheres in the 
rule for suppressing evidence obtained in violation of 
the Fourth Amendment. As a result of the Supreme Court's 
decision in Mapp v. Ohio, 367 U.S. 643 (1961), it is clear 
that the exclusionary rule enunciated for the Fourth 
Amendment has universal application for the administration 
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or federal -- in the United States. But Rule 5(a) relates 
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* Smith y. United States, U.S. App. D.C , No. 17466, 


decided Sept. ©3, 1603, (Slip opinion) (Bazelon, Choker 
dissenting, p. 10). 
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Court may exercise its judicial discretion, see McNabb 


v. United States, 318 U.S. 332, 347 (1943), to govern 


the design and scope of a rule of evidentiary exclusion 
in terms of what ‘is deemed necessary to enforce the provisions 
of Rule 5(a). 

In any event, even if Appellants Crump, Mason or 
Williams might not have "standing" to object independently 
to the introduction of evidence obtained as a result of 
the unlawful detention of Oliver, it is nevertheless clear 
that the Crump confession should have been excluded as to all 
defendants. The'limitation of "standing" has no application 
to a joint trial where the defendant whose rights are 
violated is one of the objecting parties, in circumstances 
where -- as here -- the alleged facts relating to the crime 
focus upon joint and common acts and the testimony and 
conduct of defendants is inextricably intertwined. (See 


Appellant Crump's Brief, p. 31). 


Respectfully submitted, 


/s/ Arnold M. Lerman 


Hrnola M. Lerman. 

Counsel for appellant Robert A. 
Crump 

(Appointed by this Court) 
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QUESTIONS PRESENTED 


1. Ina trial for rape, did the District Court err in 
repeatedly cutting off cross examination of the complaining wit- 
ness on issues which were among the most material in the ease - 


the identity and number of assailants? 


2. Did tne District Court err in admitting into evidence 
police officers! reports of oral admissions made by co-defendants 
where, under the circumstances in the case, each of the admissions 


implicated the other defendants? 


3. Did the District Court err in admitting into evidence 
appellant Crumo's written confession, and reports of the oral 
confessions of others where the confessions were obtained as a 
result of information gathered from the illegal arrest and 


questioning of one of the co-defendants? 


4, Did the District Court err in failing to grant appellant 


Crump's Motion for Dismissal on the grounds that he had been denied 
his constitutional right to a speedy trial when appellant was not 
responsible for delays amounting to some 220 days between the time 


of his arrest and the time trial commenced? 
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TREATISES 


1 Wigmore on Evidence, Vol. III, p. 145, 147 


JURISDICTIONAL STATEMENT 

Appellant Crump was indicted and tried for rape in the 
District of Columbia pursuant to the provisions of Title 22, 
Section 2801, of the District of Columbia Code (Mar. 3, 1901, 
31 Stat. 1322, ch. 854, §808; Apr. 19, 1920, 41 Stat. 567, 
ch. 153, §808; Jan. 30, 1925, 43 Stat. 798, ch. 115, §1). 
The United States District Court for the District of Columbia 
had Remacsiceon under Title 11, Sections 305 and 306 of the 
District of Columbia Code. Appellant was one of four defendants 
jointly anes for the crime. The case was jointly tried and 
was submitted to the jury under instructions defining rape and 
lesser includec assault offenses. Robert Crump and two of the 
co-defendants were found guilty of rape; one co-defendant was 
found guilty of assault with intent to rape. This court granted 
Crump's motion ffor leave to appeal under 28 U.S.C. §§1291, 1294 
and 1915. Leave was also granted in the case of each of Crump's 
three co-defendants and the appeal is being presented at the 
same time. 


STATEMENT OF CASE 


A, The Facts Surrounding the Commission 
of the Rape 


On May 4, 1962, Diane Wright was raped. She testified that, 
in the evenings as a group of boys was approaching her, she 


became frightened and ran away, and that some of the boys followed 


and then proceeded to assault her sexually. (Tr. 96, 98, 70, 13) 
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There is medical testimony which tends to establish that 
penetration occurred and that spermatozoa were found on her 
garments. (Tr. 180-181, 252) There is testimony by her father 
and a friend describing Diane Wright's disturbed appearance, 
distressed comments, and the state of her garments as they found 


her running from the place where the assault occurred. (Tr. 124, 


121) At the time of the alleged assault, Diane Wright was 14 years 


of age. (Tr. 9) 
Many people were milling about in the area when the crime 
was committed. Diane Wright and her friend Timothy Smith were 
there. (Tr. 9-10) Each defendant testified that he was there. 
(Tr, 269, 285, 297, 325) Clarence Baker and Godfrey Foster ~ 
witnesses for the prosecution - said that they were present. 
(Tr. 239, 245) And there were apparently many others as well. 
Some were identified by name ~ as in the case of Ives, Pope and 
"Peaches." (Tr. 269-270, 308) Others were described generally. 
In the words of the complaining witness, there were "a whole lot 
of them" nearby in addition to the boys who assaulted her. (Tr.97) 
At some point, according to the testimony of Diane Wright, 
some of the boys in the area approached her - and of this group, 
some raped her. (Tr. 12, 13) The time was approximately 8:30 P.M. 
and it was dark. (Tr. 24, 112) Diane Wright testified that when 
these boys came over to her they “had shirts all over their heads." 


(Tr. 94) 
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Diane Wright also testified that there were "about four" 
boys who were ENS with her while she was being raped. 
(Tr. 98) She said that she was raped four times. (Tr. 47) 
She said that each rape was by a different person and that each 
person who physically straddled her completed the act of rape. 
(Tr. 17) She identified each of the defendants, including Robert 
Crump, as having been one of the four boys who raped her. (Tr. 


17-18) 


ssi es a witness for the prosecution, stated that 


he had spoken to Diane Wright shortly after the offense. He 
described her report of the incident as follows: that ane and 
Timothy Smith had been approached by six or seven boys, that one 
of them had struck Timothy and he had fallen, that a cloth had 
been placed over her head, and that she was then carried from 
that location fo another point where she was forcibly held down 
and raped. (Tr. 134) | 

The Government also placed Godfrey Foster on the witness 
stand. (Foster was not a defendant in this case) Foster testified 
that he, the defendants and others had been in the area on the 
evening of the crime. Foster testified that he had raped Diane 
Wright. (Tr. 245-246) He stated that he had seen one of the 
defendants - either Williams or Mason - rape Diane Wright. 
(fr. 246) His testimony is susceptible to further interpretation 
that Clarence Baker - another prosecution witness - had also raped 
Diane Wright. (Tr. 245-246) Foster denied seeing defendants 
Crump or Oliver rape the girl. : 


Spe 


Clarence Baker was also placed on the stand by the prosecu- 
tion. Baker had originally been identified by Diane Wright as 
being present at the time she was assaulted and as having seen 
the defendants assault her. (Tr. 38, 48) Baker stated that he 
had been with the defendants that night and that - at some point - 
he had seen a girl while he was standing "back in the group" of 
boys. Baker denied that he himself had committed any assault on 
Diane Wright and denied seeing the defendants rape any girl. 

(Tr. 240) 
B. The Cross Examination of Diane Wright 

At trial, the cross examination of Diane Wright focused, in 
part, upon the number and identity of her assailants. On numerous 
oceasions the court sua sponte refused to permit her to respond to 
questions probing these issues. These occasions arose as follows: 

1. Diane Wright, after reiterating the fact that 
she had been raped four times, professed her inability 
to identify who the second, third or fourth assailant 
was. (Tr. 43, 45-46) Further questions as to their 
identity were precluded by the court. (Tr. 47) 

2. Diane Wright identified Clarence Baker as having 
witnessed the rapes and stated that Baker had not had 
intercourse with her. (Tr. 48, 39) After she had 
difficulty in identifying her assailants, she was again 


asked if Baker were not one of them. The court did not 


permit a response. (Tr. 47-48) 
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3. Diane Wright was asked whether she had told the 
police on the day after the crime that Baker had raped 
her and she replied in the negative. Counsel then asked 
whether she had ever told the police that Baker had raned 
her. The court refused to permit her to answer. (Tr. 71) 

4, Diane Wright was asked whether she had seen: any 
of the defendants in the police station on May 5, 1962 - 
the day following the offense - and she replied by 
identifying defendant Oliver. She was then asked whether 
she had sqen anyone else there and she replied that she 
had seen Clarence Baker. Counsel asked her to point to 
Clarence Baker and the court refused to let the witness 
respond. y 


5. Diane Wright stated that it was her present 


a a that she had told the police that she could 


not identify the fifth or sixth person who had attacked 
her. Counsel sought to verify whether there was, in fact, 
a fifth or sixth person and the question was not per- 
mitted. (Tr. 64) 

6. Diane Wright had previously pointed out appellant 
Crump from among the defendants as the one first to seize 
her and rape her. On later cross examination, she stated 


* - The court stated that she had already identified Baker as 
not being one of the defendants. (Tr. 82) 


nee 


that Crump had said his name was Sam. (Tr. 59) Counsel 
asked immediately thereafter whether the person who first 
seized her and had intercourse with her was the same as 
the one who said his name was Sam. The question was not 
permitted. (Tr. 60) 

7. Diane Wright was questioned as to the specific 
number of boys who approached her and led her off. 
After stating that she did not know whether it was 


t 


"five," she said that there were "about four." The 

tenor of the court's comment - in repeating her answer 

as an admonition to counsel - indicates that counsel 

was foreclosed from proceeding further. (Tr. 98) 

At the close of the trial, the court advised the jury that 
the crime of rape was not easy to establish, that it generally 
depends on the testimony of a single witness, and that it was 


therefore "important to look to the conduct and the character 


of the complaining witness and the circumstances that may concur 


or otherwise with her statement." The court did not advise the 


jury to take into account Diane Wright's age nor to weigh her 
testimony in light of the fact that she was still a child. 

The Court also instructed that the rule of law prevailing 
in the District of Columbia required "corroboration" of Diane 
Wright's testimony. The court went on to state that the corro- 
boration need not be by eye witnesses since they can hardly ever 
be obtained in this type of crime and that "corroborating cricum- 


stances then are considered sufficient for corroboration if the 
jury finds as a matter of fact that they are sufficient for rape." 


* - The relevant portion of the instructions is set forth at 
pages 341, 363 in the Transcript. 
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After the jury had retired, it sought further instruction as to 


the "testimony beyond that of the com plaining witness necessary 


* 
to reach a decision of the crime of rape." In response the 


court repeated its earlier charge. 
C. Statements of the Defendants 

At trial several police officers testified to statements 
allegedly made by the various defendants. Officer Kuntz 
testified that defendant Oliver had admitted that he and others 
had intercourse with Diane Wright. (Tr. 218) Both officers 
Conner and Kuntz testified that defendant Williams similarly 
admitted his own involvement along with others. (Tr. 212-213, 
220). Officers Chanin and Rogers testified that defendant Mason 
admitted being present with others at the time of the offense. 
(Tr. 226, 234, 236) Officer Rogers testified that Mason stated 
that he had lain on top of Diane Wright but had gotten off before 
committing any act. (fr. 234) Officers Rose (Tr. 174) and Bell 
(Tr. 166) testified that defendant Crump orally admitted having 
intercourse with Diane Wright. Officer Bell identified, as a 
written confession by Crump, a document which was introduced into 
evidence as an exhibit for the prosecution. (Tr. 166-167) The 
confession named Crump, Oliver, Mason, Williams, Baker and Foster 
as having had intercourse with the complaining witness. (Tr. 168- 
169) 

Each of the statements obtained from the defendants had been 


elicited as a result of police interrogation. 


* - Tr, 340, 358, 362-363 


sg. 


Defense counsel unsuccessfully objected to the introduction 
of the Crump confession and the officers' testimony about 
defendants! admissions on the ground that they had been illegally 
obtained. Counsel for defendant Williams is developing the 
additional facts with respect to the information elicited from 
Williams and Oliver, and we do not reiterate those facts here. 
The information furnished by Williams or Oliver after their 
respective arrests provided the sole basis for the arrest of 
Robert Crump (Tr. 153, 160). Crump's statements to the police 
were made at the police precinct in the course of interrogation 
in the one hour period following his arrest (Tr. 153-154). 

Before the police officers testified to the admissions, 
evidence was taken out of the hearing of the jury relating to 


the admissions and the circumstances under which they had been 


obtained, (Tr. 152-166, 186-211) and the court and prosecution 


were familiar with the contents of the testimony that was later 
given. After the introduction of the written confession, the 
court admonished the jury that it was to consider the confession 
only with regard to the conduct of appellant Crump. (Tr. 168) 
The court, in the course of the testimony, gave no such admoni- 
tion with regard to any of the oral statements which Crump or 
each of the defendants purportedly made to the police. 
Subsequently, each of the defendants took the witness stand. 
All but Oliver denied making the statements attributed to them 
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by the testimony of the police officers. (Tr. 285, 299, 317-318, 
328) (Oliver was not examined on this subject) Crump denied 
making the confession. (Tr, 301) Each denied having had inter- 
course with Diane Wright (Tr. 271, 285, 297, 328-329) and each 


denied ever aie seen Diane Wright on the night the offense 


was committed. Each admitted that he had been in the general area 


where the crime was committed and that he had been in the company 
of the other defendants. 

At the close of trial, the court instructed the jury with 
respect to the written confession and the oral statements, as 
follows: 


"mis statement [the written statement] is only admissible 
as to its content as against the defendant who allegedly 
made the statement. In other words, this statement is 

not admissible against any other defendant who may ‘be 
mentioned in this statement. 


"Similarly, with reference to any oral statements or 
admissions made, or allegedly made by any of these 
defendants, any alleged admissions {sic] are only 
admissible in evidence against the defendants whom 
you find made the statement. The statement of any 
one defendant is not admissible against any other © 
defendant." (Tr, 344-345) 


STATUTES AND RULES 
Title 22, Section 2801 of the District of Columbia Code 
provides: 


"Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows and abuses 

a female child under sixteen years of age, shall be 
imprisoned for not more than thirty years: PROVIDED, 
That in any case of rape the jury may add to their 
verdict, if it be guilty, the words 'with the ‘death 
penalty', in which case the punishment shall be 
deatn by electrocution: PROVIDED FURTHER, That if 
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"the jury fail to agree as to the punishment 

the verdict of guilty shall be received and the 

punishment shall be imprisonment as provided in 

this section." (Mar. 3, 1901, 31 Stat. 1322, 

ch. 854, #808; Apr. 19, 1920, 41 Stat. 567, ch. 
43 §808; Jan. 30, 1925, 43 Stat. 798, ch. 115, 
1. 


STATEMENT OF POINTS 


1. The District Court erred in interfering in the cross 
examination of the complaining witness on the subject of the 
number and identity sf the persons who had assaulted her. 

2, The District Court erred in admitting into evidence 
hearsay portions of oral admissions of other defendants implica- 
ting appellant Crump. 

3. The District Court erred in admitting in evidence, over 


objection, confessions which were the fruit of an illegal arrest. 


4. The District Court erred in denying appellant Crump's 


Motion to Dismiss Indictment for want of a speedy trial. 


sate 
j SUMMARY OF ARGUMENT 


This appeal arises from the joint trial of four defendants 
for the rape of Diane Wright, age 14. At trial, Diane Wright 
testified that she had been raped four times, and identified each 
of the defendants as one of her assailants. The circumstances 
under which the crime was committed clearly establish that Diane 
Wright labored under serious handicap in specifically identifying 
her assailants. Moreover, a government witness - not a defendant 

weln this case - stated that he had raped Diane Wright, and implica~ 
ted still another person - not a defendant - in the crime. Under 
circumstances such as these, the testimony of the complaining 
witness, with respect to the number and identity of her assailants, 


became critical. 


This was 4 subject which counsel sought to explore in the 


cross examination of Diane Wright. On numerous occasions, how-~ 
ever, the court refused to permit cross examination on precisely 
these issues. (In several instances, the court acted on the ground 
that questions were repetitious while, in fact, there was no 
repetition at all. In other instances, the court did not merely 
preclude cross examination, but vigorously asserted its own 
version of the witness's testimony - a version that was, in fact, 
wholly incorrect and highly prejudicial. Even where repetition 
occurred, it was wholly within the confines of legitimate examina- 
tion.The action by the court in literally precluding inquiry into 
the most critical issues in the case deprived appellants of their 


right to a fair trial. 
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At the trial, police officers reported to the jury statements 
which each of the defendants had made in the course of police 
interrogation, A written confession obtained from one of the 
defendants was also admitted into evidence. The written confession 
identified other defendants by name as having committed the crime. 
Each oral statement related, apart from the admission of guilt, 
facts which implicated other defendants. The admission of each 
defendant was hearsay with respect to each of the co-defendants. 
The trial court and prosecution were aware of the testimony before 
it was presented to the jury. The trial court erred in failing 
to limit the police testimony before it was presented in evidence. 

Oliver was the first defendant arrested in this case. His 
arrest and questioning were illegal. As a result of information 
obtained from interrogation of Oliver, defendants Williams and 
Crump were arrested and interrogated. The admissions of all three 
defendants and the written confession of one were thus all the 
fruit of the illegal arrest. Their admission into evidence, even 
under limiting instructions, was wholly improper. 


Appellant Crump was first arrested on May 6, 1962. His trial 


commenced 323 days from the date of his arrest and 280 days from 


the date the Grand Jury indicted him. Save fora 3-month period 
when appellant was confined to St. Elizabeth's, he was imprisoned 
awaiting trial. Delay in bringing him to trial was the product of 
the prosecution's responsibility and the processes of the court. 
Nevertheless, the trial court denied appellant's motion to dismiss 


the indictment for want of a speedy trial. In so doing it erred. 


=5e 


ARGUMENT 


1b 


upon the most critical issues of the case. 


The ability to cross examine is not a privilege, it is an 
essential right going to the very heart of a fair trial. Alford 
v. United States, 282 U.S. 687, 691-692 (1931). To some extent, 
the trial court has discretion to limit the cross examination. 
But this court has squarely held that “it is only after a varty 

“nas had an opportunity substantially to exercise the right of 


" Lindsey v. 


cross examination that discretion becomes operative. 
United States, 133 F. 2a 368, 369, 77 App. D.C. 1, 2 (D.C. Cir. 
1942). In this case, the trial court did not afford defendants 
that right. 

At the outset of the trial, the testimony of the prosecu- 
tion's principal witness, Diane Wright, was clear and unequi-~ 
vocal. She had been approached by five boys, she had been 
seized and assaulted by four of them, and she was able, without 
equivocation, to identify each defendant as one who raped her. 
(fr. 17) As the cross exeuination of this witness developed, 
however, uncextainties began to appear, 

There were many people in the area, not simply the 


assailants. It was dark, and the opportunity for 


visual icentification was limited. The assailants 


“ate 


approached with shirts over their heads so that 


* 
facial characteristics were hardly clear. The 


witness began to vacillate. The basis for her 


identification of specific assailants became less 


%x . ~ : 
certain. And there were inconsistencies in the 


various stories which Diane Wright told to the police 


and those which she reported on the witness stand. 


Later testimony introduced by the Government's own witnesses 
underscored issues which ultimately became critical. As set 
forth in the Statement of Cese, Detective Eger confirmed Diane 
Wright's handicap in identifying her actual assailants by 
repeating her statement ~ made on the night of the assault - 


that a cloth had been placed over her head while she was forcibly 


* - See Statement of Case, p. 2, supra. 


** - E.g., she made a positive identification of the four appel- 
lants as having raped her (Tr. 17-18), but on cross examina- 
tion, she did not know whether it was light or dark (Tr. 30), 
and later said it was dark (Tr. 84). She said that her 
assailants had shirts over their heads (Tr. 35) and recalled 
telling police shortly after the crime that this was so. 

(Tr. 94) She said that she had never had her eyes closed 
during the rapes (Tr. 43), although later she said that one 
of her assailants "had his foot on my face." (Tr. 72) 


The prosecution witness, Timothy Smith, corroborated her 
statement that it was dark. In fact, too dark to make identi- 
fications. (Tr. 113) And Detective Eger testified to her 
contemporaneous statement that her face was covered. (Tr. 134) 


-~ E.g., compare her statements as to the number of times she 
was raped (Tr. 13, 47, 63, 134). Compare her testimony at 
trial that Clarence Baker had not raped her (Tr. 39) with her 
complaint sworn to immediately after the attack charging 
Baker with rape (J.A. 5). Compare her description of the 
place and method of assault with Detective Eger's report of 
her statement immediately after the rape. (Tr. 33-38, 134) 
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carried from one location to another where she was ultimately 
raped. Then Godfrey Foster - an admitted eye witness to the 
assaults - identified two or possibly three assailants, only one 
of whom was a defendant. With testimony such as this, the entire 
complexion of a ease was changed. 

All of this, of course, was not known to counsel in cross 
examining Diane Wright. Yet the cross examination sought to 


explore those very issues which provided the keys to the truth. 


One such key was the role played by Clarence Baker in the 


assault. 

Diane Wright first testified that Clarence Baker ya's present 
during the time she was raped but she stated that Baker had not 
had intercourse with her. (Tr. 39) When it developed that Diane 
Wright could not identify the second, third, or fourth person to 
rape her, she was again asked if Baker were not one of them. The 
court did not permit her to reply, stating that the question was 
repetitious. (Tr. 47) But the witness had only testified once 
that Baker had not raped her. In view of her difficulty in 
identifying certain of her assailants, was it not wholly proper 
for counsel to explore whether Baker - rather than one of the 
defendants - was not the second, third, or fourth person to 
commit the mas And was it not appropriate to explore, in view 
of Diane erences own disabilities in seeing her assailants, how 


she knew that Baker was not one of them? 


With this avenue foreclosed, counsel sought to explore what 
Diane Wright had told to the police with respect to Baker. Diane 
Wright was asked whether she told the police on the day after the 
erime that Baker had raped her and she replied in the negative. 
Counsel then asked whether she had ever told the police that Baker 
had raped her. The court refused to permit her to answer, again 
stating that the question was repetitious. (Tr. 71) ‘In fact, as 
a search of the record will show, that question had never been 
asked before, and counsel was foreclosed from pursuing the second 
avenue of inquiry with respect to Baker. 

There was no evidence in the record as to whether Diane Wright 
had seen Clarence Baker since shortly after the offense was 
committed. At one point in her cross examination, Diane Wright 


had testified that she knew Clarence Baker by sight, having seen 


him in a school play.(Tr. 38) At a later point in her cross 


examination, Diane Wright, when asked if she had seen anyone at 
the police station shortly after the crime, stated that she had 
seen Clarence Baker there. Counsel asked her to point to Clarence 
Baker, and the court immediately refused to let the witness answer. 
The ground for the peremptory refusal was that Diane Wright had 
already identified Baker as not being one of the defendants. 
(fr. 82) 

In view of Diane Wright's own acknowledgment that she did 
not know the defendants by name, and in view of her affirmative 


statement that Baker had not been one of the assailants but had 
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been present, was it not reasonable to explore whether Diane Wright 
had confused Baker with any defendant? And was it not appropriate 
for counsel to determine whether Diane Wright was able - on the 
basis of physical features - to distinguish Clarence Baker from 
each defendant? After all, the possibility of Baker's complicity 
was not made out of whole cloth. Baker admitted his own presence; 
and Foster's testimony cun be read that Baker was in fact an 
assailant. Shortly after the crime, the complaining witness 
herself swore shat Baker had raped her (J.A. 5). : 

By its rulings in this case, the trial court effectively 
foreclosed virtually every avenue of exploration of the complain- 
ing witness's testimony with respect to Clarence Baker. Yet if 
Clarence Baker had raped Diane Wright, at least one of the defen- 
dants was not guilty on the basis of mathematics alone. And if 
Diane Wright was proven wrong in her positive - and untested ~ 
assertion that Baker had not raped her, what would the jury have 
believed of her identification of the other assailants as well? 
These were the most essential issues in this case - the actual 


identity of the assailants and the accuracy and credibility of 


Diane Wright. The trial court simply could not lawfully wipe 


out cross examination here: 


“[T]he prevention, throughout the trial of a criminal 
case, of all inquiry in fields where eross-examination 
is appropriate, and particularly in circumstances where 
the excluded questions have a bearing on credibility and 
on the commission by the accused of the acts relied upon 
for conviction, passes the proper limits of discretion 
and is prejudicial error." District of Columbia v. 
Clawans, 300 U.S. 617, 632 (1937). 


fal 
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In other ways as'well the trial court cut off examination 
on the same issues of the identity of the assailants, the ability 
of Diane Wright to point them out, and the accuracy of her 
recollection. 

As indicated above, when counsel sought to explore with 
Diane Wright her ability to identify her assailants in the course 
of the assaults, she professed that she was unable to point out 
the second, third, or fourth person to assault her. Counsel 
began to compose a second question relating to the identity of 
these later assailants, and before the question was completed, 
the court precluded a reply. Counsel then asked whether the 
fourth man to assault her was the last, and upon her affirmative 
reply, he asked whether Diane Wright knew who the fourth man was. 
The court refused to permit the witness to answer on the ground 
the question was repetitious. (Tr. 46-47) 

Yet, in view of later evidence in the case - reporting 
Diane Wright's own statement shortly following the assault ~ it 
was absolutely critical to explore the identification that Diane 
Wright made of the defendants not only when she was first 


approached, but at the time while the rapes were being committed 


for the parties might not have been the same.” 


* — As set forth above (p. 3 ), Detective Eger later testified 
that Diane Wright reported not that the rapes had occurred 
where she was originally approached, but that she had been 
“carried” to another place before the assaults were committed 
ana that her face had been covered at least during this time. 
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Certainly it was proper for counsel to seek to ascertain 
this fact, particularly where, as here, the witness had testified 
that there was at least one non-defendant present who had not 
committed the assault, and where later testimony established the 


presence of still another whom Diane Wright had not identified at 


all. And, in the face of the witness's inability to point out 


which of her assailants were raping her, was not counsel entitled 
to pursue the matter beyond the single answer that Diane Wright 
had given? 

A Se en ae occurred at a later point when Diane 
Wright was questioned as to the specific number of boys who had 
originally approached her (as distinguished from those who raped 
her). Diane Wright stated that she did not know whether there 
were five boys, end said that there were "about four." ‘Here, 
again, the court apparently cut off further inquiry, this time 
with a peremptory repetition of the witness's reply. But to say 
that there were "about four" could have meant three, and could 
have meant five. And, in the light of the testimony in this 
case, precision with respect to the number of assailants was 
essential to establish their identity. 

There is no sacred rule of law that requires that a witness 
be so fully insulated from every possible revetitive question. 
Repetition of even the same question (and not merely a question 
with respect to the same subject matter) is recognized as a 


desirable process to "test a witness's capacity to recollect 
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what he has just stated and to ascertain whether he falls easily 
into inconsistencies." III Wigmore on Evidence, §782, p. 145 
(3a Ed., 1940). So valuable a tool is it that courts have per- 
mitted its use - on appropriate occasions - to the extreme. 
Among the more picturesque examples is one of the several cited 
by Wigmore: 


"1768, Lord Baltimore's Trial, Gurney's Rep. 77 
(abduction and rape of Sarah Woodcock; the testimony 
showed plainly that the case was in truth one of 
willing seduction, although the complainant testified 
flatly to the use of force and coercion; her evidence 
was suspiciously inconsistent, and, on her cross-~ 
examination by the accused himself, the following 
answers were elicited): 


"Q. How old are you? 


"A. Iam twenty-seven. 


"Q. Will you swear you are no older? 


"A. I will swear I am twenty-eight. 
Will you swear you are no older? 
"A. I will swear I am that. 
Will you swear you are no older? 


"A, I donot know I need tell; I am twenty-nine, and 
that is my age; I cannot exactly tell. 


To. the best of your belief, how old are you? 


"A. I believe I am thirty next July; I cannot be sure 
of that, whether l am or no.” Id. at p. 147 


see the sources cited by Wigmore therein. 
Cross examination of Diane Wright of course did not go to 
this extreme. Nor did the court or the prosecution ever state, 


at any time in the course of the trial, that the witness was 
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being badgered or mishandled by counsel. Yet the court precluded 


cross examination precisely on the issues where it was needed most, 


for if ever wide latitude in cross examination is required, it 
is where the identity of an accused is at stake. Litsinger Vv. 
United States, ‘hb F,. 2a 45, 47 (7th Cir. 1930). 

Moreover, foreclosure of cross examination on questions of 
identity did not stop here. Early in her testimony, Diane Wright 
had identified Robert Crump from among the defendants as the first 
person who met her and as the first person who had had inter- 
course with her. Much later, in the course of Cee ineeton 
she testified for the first time that she had advised the police 
on the night of the crime that one of the assailants who had 
"grabbed" her had said that his name was Sam. The following 
colloquy ensued: 

"Q. Who was the man that said his name was Sam? 

"A, The one who grabbed me. 


"Q. The man you identified as Mr. Crump, you claim, 
told you that his name was Sam? 


"A, Yes. 


"Q. What else did he say at that time that you told 
the police officers? 


"A, Well, he told me after they got finished with me, 
they would take me back into the woods and hang me. 


"Q. Now, you told the police officers that? 
"A, Yes. 


"Q, And the man that put his hand on you and was the 
first _to have intercourse with you, his name was Sam? 


COURT: That is repetitious, counsel. The witness 


has answered the question four times." ~ (Tr. 60) 
(Emphasis added) 
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In fact, the witness had not even answered the question once: 
the witness had never before testified that the first person t9 
have intercourse with her was named Sam. She had identified that 
person as being defendant Crump. In view of the witness's 
recollection linicing "Sam" with appellant Crump, was not counsel 
free to explore whether Sam was, in fact, Crump? Or whether 
Crump was the first to rape her? How could the court know that, 
refreshed by this recollection, the witness might not have 
responded by identifying Sam with another, or by stating that 
Sam, though the first to grab her, was not the first to assault 
her sexually? The question went to the crux of the case against 
Robert Crump. And the court's substitution of its own testimony 


for that of the witness on cross examination presented - in the 


strongest terms - a wholly unjustified “fact" to the jury. 


The court acted in precisely the same way when Diane Wright 
was cross examined on her other statements to the police. At 
trial, Diane Wright recited that on the night of the crime she 
had told the police that she had been raped by five or six boys 
and that she would recognize them if she saw them again; she 
said she had identified the defendants for the police and that 
she also told the police that she could not identify the fifth 
or sixth person who had raped her. Counsel then asked whether 
there had, in fact, been a fifth or sixth person and the court 
shut off the inquiry stating 


"The witness has testified that there was, counsel." 


(tr. 64) (emphasis added) 
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The witness had not so testified. The court was simply 
wrong. And if the jury believed the court's testimony that a 
fifth or sixth person raped Diane Wright, the defense “5 seriously 
prejudiced. For Diane Wright had earlier testified (without any 
reference as to what she had told the police) that phere were 
four boys who raped her. (Tr. 47) And the testimony of witness 
Foster that: he had raped Diane Wright, that Baker had raped 
Diane Wright, that either Mason or Williams had raped Diane Wright, 
and that he had not seen defendant Crump rape Diane Wright, 
became far more significant to appellant Crump if Diane Wright's 
testimony was that four rapes had occurred. 

However, by offering its own testimony in substitution for 
that of the witness, the court cut off further questioning on the 
inconsistency of Diane Wright's statements to the police and at 
trial. Whether or not the jury might have believed the court's 
testimony, a vitally significant avenue of inquiry was thus closed. 
The statements were inconsistent; the contradiction was highly 
relevant, and counsel had every right to pursue sien 

Thus, on numerous occasions in this case, the court insulated 
Diane Wright from exposure to legitimate cross examination. It 


did so by substituting its own - and highly misleading - testimony 


for that of the witness. It did so on several occasions on the 


* —~ The inconsistency was vital, for example, to the credibility 
of Foster's testimony, of Baker's testimony, and of Diane 
Wright's own insistence that Baker was not involved. 
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ground that the questions were repetitious where, in fact, there 
was no repetition at all or even where repetition did occur on 
issues that went to the very core of the defense. 

If there were any witness for whom cross examination to the 
fullest extent must bé allowed, it is the complaining witness in 
@ rape proceeding. As a matter of law, in rape cases, the testi- 
mony of the complaining witness must be corroborated. E.g., 


Ewing v. United States, 135 F. 2d 633, 77 App. D.C. 14 (D.C, Cir. 


1942), cert. denied, 318 U.S. 776 (1943). The corroboration rule 


thus itself displays concern for the reliability of such testimony 
in cases of this nature. How, then, can the court justify 
restriction of the cross examination of Diane Wright? 

It may well be that the trial court acted out of solicitude 
for the age of the complaining witness for she had just turned 
15 years of age. But the court nowhere stated that this was 
its concern. And if, in fact, the court acted on any such basis, 
it did not tell the jury so. Instructions as to the evaluation 
of the testimony of a witness of immature age are not uncommon. 
Crawford v. United States, 198 F. 2a 976, 91 App. D.C. 234 
(D.C. Cir. 1952); Campbell v. United States, 176 F. 2d 45, 

85 App. D.C. 133 (D.C. Cir. 1949); Monalokos v. United States, 
41 App. D.C. 19 (1913). But even the normal instruction would 
not have sufficed here - for the ways in which cross examination 
were limited would have required, at the least, some explanation 


not merely that the testimony be evaluated in light of the 
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witness's immaturity, but that it be weighed in light of the 
manner in which the witness had been sheltered. And appropriate 
instruction would have required that the court correct its own 

t} 


erroneous statements as to what Diane Wright had said. ‘In any 


event, the court's actions were highly prejudiced and deprived 


appellants of a fair trial. The absence of instruction. simply 


aggravated an already egregious error of law. 
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II. The Trial Court seriously prejudiced the Defendants 
by permitting the jury to receive police testimony 


of admissions of each Defendant which implicated 
Co-Defendants. 


In joint trials of co-defendants, testimony reporting an 
out of court admission of one defendant, made out of the presence 
of the other, is ordinarily inadmissible hearsay with respect 
to the latter defendant. If portions of the admission impli- 
cating a co-defendant’ can be physically kept from the jury 
without destroying the continuity or intelligibility of the 
remainder of the admission, that portion must not be introduced. 
Such is the teaching of this court in Kramer v. United States, 
317 P. 2d 2114,  _—s App. D.c. ss (DUC. Cir. 1963). It is a 
teaching which the prosecution and trial court ignored. 

As set forth in the statement of facts, police officers 
reported to the jury certain oral admissions made to them by 
each of the defendants in this case. The police testimony was 
presented to the jury after the trial judge had first dismissed 


the jury and had gone over the circumstances and content of 


the admissions. In each instance, the police officer's 


testimony related more than a defendant's admission of his 
own complicity in the crime - it related hearsay evidence 
which pointed to the complicity of the other defendants. 


Thus, certain police testimony was as follows: 


* - Tr, 152-166, 185-211 


-27- 


What did he [Williams] say to you? 

He admitted he had taken part in the offense 

and he stated he was the fourth one to have 
intercourse with her.” (Tr. 213) (emphasis added) 
What did he [Mason] say, if anything? 

Mason stated that he was present at the time and 


that there were several other subjects also there; 
that he was the fourth or fifth man to lay on’ top 


of the complainant, Diane Wright.” (Tr. 226) 
(emphasis added) 


What did he [Oliver] say in your presence, with 
respect to him? 


At first, he said he was not involved in the incident, 

and then a short time later, he stated that he was, 

that he was the last one." (Tr. 218) (emphasis added) 
In each instance the underscored statement was wholly unnecessary 
to establish the admission of complicity. 

Save for the confession of Crump, each of the Benbenenss 

did not mention any one of the co-defendants by name. But they 
did not have to in order seriously to implicate co-defendants 
under the circumstances of this case. This was a case where 
there was testimony that the four defendants had been together 
on the night of the offense. It was a case in which the com- 
plaining witness had identified each of them as her assailant. 
Regardless of the other proof in the case which raised serious 
question as eA the number and identification of the persons who 
assaulted Diane Wright, the reports of the police officers of 


admissions as to the presence of the other assailants tended to 


corroborate the complaining witness's testimony and pointed to 


each of the co-defendants. 
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Moreover, this was a case in which the law required corro- 
boration of Diane Wright's testimony in order to convict any 
of the defendants. And the court so instructed the jury (Tr.340). 
In these circumstances, the jury was presented not just with one 


hearsay statement which implicated co-defendants - there were 


* 
several, and the hearsay statements provided cumulative evidence 


which tended to support each other as well as the testimony of 
Diane Wright. 

While the hearsay was highly damaging, the prosecutor did 
not refrain from eliciting it, though this could have readily 
been done. Nor did the court advise, though ample opportunity 
was at hand, that the report of the admissions be stated to the 
jury without reference to facts unnecessary to establish each 
defendant's own admission of his guilt. Under these circumstances, 
a limiting instruction to the jury cannot substitute for the 
only appropriate course under law - to have protected the rights 
of the defendants by the limitation of the police officers! 
testimony before it was presented to the jury. Kramer v. United 
States, 317 F. 2d at 117, __—s_s App. D.C. at _ 

Moreover, the error and the prejudice to the defendants 
was aggravated by the limiting instructions given here. At the 
*® = Indeed, in two instances there was even more than one police 


officer reiterating the same hearsay. (Tr. 213; 220, 226, 
234, 236) 
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time the police testimony was given, the court did not admonish 

the jury as to the manner in which that testimony should be 

construed.” When the court did finally instruct the jury in 


f 
its charge, even that instruction was inadequate. The court 


stated that: 

“admissions are only admissible in evidence against 

the defehdants whom you find made the statement. 
The statement of any one defendant is not admissible 
against ‘any other defendant. (Tr. 345) 

If the court had explained to the jury that it must not 
consider references to the others, e.g., Williams' statement 
that he "was the fourth one" - inferring that three came before 
him - as evidence to be weighed in determining whether the com- 
plaining witnegs was telling the truth as to the others, the 
court might have mitigated the harm resulting from the recension 
of these admissions into evidence. But not only was there no 
such maine ya the instruction itself was limited to a precaution 
about "admissions," leaving the jury free to feel that it could 


properly consigier as evidence against all defendants any part of 


the testimony jother than the confession of guilt itself. 


% — Except, of course, for the case of the Crump confession. 
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III. The trial court erred in admitting into evidence 
confessions obtained as a result of unlawful arrest. 


At trial, over defense counsel objection, several police 
officers testified to statements allegedly made by the various 
defendants, and a written confession of defendant Crump was 
identified and introduced into evidence. The defendants' state- 
ments and the written confession had been obtained as a result of 
police interrogation following upon the arrest of each of the 


respective defendants. Oliver was the first defendant arrested. 


Williams and Crump were arrested on the basis of information 


obtained from interrogation of Oliver. There is no dispute as 
to these facts. 
On this appeal, counsel for co-defendant Williams attacks 

the legality of the dircumstances surrounding Oliver's arrest and 
detention. We rely upon the facts and arguments there set forth 
and do not repeat them here. If it is found by this court that 
Oliver's arrest was, in fact, illegal, it is clear that oral (as 
well as written) admissions later secured as a consequence of that 
arrest must be withheld from the jury. Wong Sung v. United States, 
_ «U.S. _s, -83 Sup. Ct. 407 (1963). Under the ruling in 
Wong Sung, then, if Oliver's arrest were illegal, the testimony 
as to the oral statements of Oliver, Williams and Crump and the 
written confession of Crump should have been excluded below. 
¥T Oliver's statements implicated defendant Williams and it is 

unclear from the record whether the police relied upon state- 


ments of Oliver or Williams, or both, in arresting Crump. 
(fr. 152) 
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Moreover, in this joint trial, if the confession or 
admission is excludable at the instance of any one defendant, 
it is clear that it must be excluded as to all. The well-known 
rule that one whose privacy is not invaded by an unlawful search 


cannot claim the benefits of the exclusionary rule, see, e.&.,; 


Goldstein v. United States, 316 U.S. 114 (1942), has no application 


to a joint trial where the defendant whose rights are violated is 
one of the objecting parties. This has been explicitly recognized 
by this court in Nelson v. United States, 208 F. 2a 505, 93 App. 
D.c. 14 (D.Cy Cir. 1953), where the court reasoned that since 

the admission into evidence of certain exhibits resulted from an 
unlawful search of defendant Nelson's premises, the conviction 

of the other cefendants tried jointly with Nelson must also be 
reversed. This court held that the District Court could not 

have effectively limited the jury's consideration of these exhi- 
bits to Nelson alone, even had it attempted to do so, and thus 

the error infected the entire proceeding. The same principle has 
been enunciated hy the Supreme Court. McDonald v. United States, 
335 U.S. 451, 456 (1948). And the principle applies even if the 
jury is instr&cted that statements are only to be used against the 
person who made them. The Court has recognized that the jury 

must necessarily “assume that in ascertaining the guilt or inno- 
cense of each defendant they could consider the whole proof made 
at trial." Apderson v. United States, 318 U.S. 350, 366 (1943). 


The Court reasoned: 
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"There is no reason to believe .. . that confessions 
which came before the jury as an organic tissue of 
proof can be severed and given distributive signi- 
ficance by holding that they had a major share in the 
conviction of some of the petitioners and none at all 
as to the others. Since it was error to admit these 
confessions, we see no escape from the conclusion that 
the convictions of all the petitioners must be set 
aside." Id at 357. 


IV The trial court erred in failing to grant the defendant's 
motion to dismiss the indictment for want of a speedy trial. 
Robert Crump was first arrested on May 6, 1962. His trial 


commenced March 26, 1963 -- 323 days from the date of his 


arrest, and 280 days from the date the grand jury indictment 


against him was returned.*/ Appellant Crump was committed to 


St. Elizabeth's for 90 days, beginning October 19, 1962. Save 
for the period of delay occasioned by appellant Crump's mental 
examination the failure to bring Crump promptly to trial was a 
result of matters over which he had no control. That entire 
delay was the product of the time required for mental examina- 
tion and reports with respect to other co-defendants, requests 
made by co-defendants for continuance, a continuance sought by 
the prosectution(three weeks); and the court's own processes in 
setting and reaching a trial date. 

This court has recently ruled that a delay of six months, 
between the time of arrest and the time of trial deprived a 


defendant of his right to speedy trial under the 6th Amendment. 


¥7 K full chronology of events is set forth at p. 22 of the 
— Brief on Appeal for Co-defendant Mason. 
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Smith v. United States, _ F.2d App. D.C. 


oa = memennee 
(D.C. Cir. 1963) (Appeal #17106 decided August 15, 1963). In 
reaching its conclusion in that case, this court noted that the 
right of speedy trial was a "relative"cone, to be considered 

in light of all of the circumstances of the case. As we read 
the court's opinion, the circumstances there deemed especially 
significant were the prosecution's responsibility for a substan- 
tial portion of the delay, and the fact that the defendant -- 


because of his poverty -- was imprisoned for nearly six months 


before he was brought to trial. The holding in the Smith 


ease is equally applicable here. 

Here, as in Smith, the defendant was imprisoned, despite 
the legal presumption of innocence, for the entire substantial 
period while he waited to be tried. That imprisonment was the 
result of his boverty. Here, as in Smith, the bulk of the delay 
was occasionedt by matters beyond the control of the defendant. 
Defendant Crump did not ask to be indicted jointly with others. 
This was the prosecution's decision. Defendant Crump did not 
ask to be tried jointly with others. This, too, was the 
prosecution's decision. While some of the delay in bringing 
Crump to trial! unquestionably arose from the activities of the 
co-defendants, this was not Crump's fault; it was the result of 
the prosecution's own decision and a responsibility which the 
prosecution mist bear. Thus here, as in Smith, whatever delay 
occurred (apart from that attributable to Crump's mental 


examination) was wholly the responsibility of the prosecution or 


She 


the result of the processes of the court, and we can see no 
distinction between this court's decision in the Smith case and 
the rationale appropriately applicable here. The trial court 
erred in failing to grant appellant Crump's motion to dismiss 


the indictment for want of a speedy trial. 
CONCLUSION 


The Court should either reverse the judgment and order 
that the indictment be dismissed or, in the alternative, remand 


for a new trial. 


Respectfully submitted, 


/s/ Arnold M, Lerman 


Arnold M. Lerman 

Counsel for appellant Robert A. 
Crump 

(Appointed by this Court) 
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ARGUMENT 

1. The Government responds to the points raised by 
appellant Mason with a broad-brush approach which skips 
over critical issues of law and fact and which attempts 
to blend together the separate and distinctive issues raised 
by each of the four appellants. Mason will not here re-argue 
his main Brief; he merely notes the nature of the Covenanentie 
response. 

2. -The Government argues that Mason was not 
prejudiced when the jury was improperly permitted both to 
hear and later to read portions of co-defendant Crump's 


confession which implicated him. The Government's position 


rests upon the fact that the jury convicted Mason of the 


less®: crime of assault with intent to rape. 
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The fact is; that the incompetent . portions of Crump's 
confession provide the only substantial basis for the jury's 
conviction on the lesser offence. Crump's confession clearly 
Placed Mason at the scene of the crime and identified him as 
a co-participant. 

The prosecutrix, however, merely testified in a 
coneéiusory fashion that Mason had had sexual relations with 


her. In view of the great doubt cast on the reliability of 


this testimony 1/ the jury might well have harbored 


reasonable doubt as to Mason's guilt, particularly in Light 
of his alibi which was corroborated by an independent witness. 
Indeed, Mason believes that the prosecutrix’ testimony points 
to rape and nothing else, and is insufficient to support the 
conviction on the lesser offence. Be that as it may, the 
statement by Crump-- clearly indentified as a leading 

figure in the action-- which placed Mason at the scene of the 
crime and identified him as a co-participant in the assault 
must have had considerable, if not decisive, influence on the 
jury’s verdict of assault with intent to rape. We have no 

way of knowing how much weight the jury would have placed 

on Mason's "confession" of assault if it had not known of 
Crump's positive fingering of Mason as being a member of 


the assaulting group. 


T7 The record is rire with evidence as to the difficulties 
Of identification. The proscecutrix’ testimony was contra- 
dictory and incomplete and conflicted with earlier statements 
given to the police. Moreover, she testified that only the 
four co-defendants had raped her. This clashed with the 
testimony of Godfrey Foster, who was not a co-defendant, that 
he had also committed sexual intercourse, 
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3. In Part III of his Brief, appellant Mason contends 
that the District Court erred in failing to conduct a hearing 
based on all the evidence adduced at trial concerning the 
circumstances surrounding Mason's arrest and his purported 
oral confession to the crime of assault with sexual intent. 
The Court's attention is called to its recent decision! in 
Seals v. United States (No. 17750, November 15, 1963). That 
decision strengthens the likelihood that a fu11 exploration 
of the facts may well require the conclusion that Mason's 
removal to the detective room of the 14th Precinct for 
interrogation canstituted an arrest. Such a conclusion would 
cast great doubt over the legality of the procedures followed 


in obtaining the subsequent confession. 


Respectfully submitted, 


/s/ Leonard N. Bebchick 


Leonard N. Bebchick 
Counsel for appellant 
Larry L. Mason. 
(Appointed by this Court) 
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QUESTIONS PRESENTED 


1. Did the District Court err in admitting into 
evidence,,upon a limiting instruction, portions of the 
confession of co-defendant Crump which directly impli- 
cated appellant Mason in the crime, when those hearsay 
portions could readily be deleted? 

2. Did the District Court err in denying both 
of appellant Mason's motions to dismiss the Racnetnont 
for want of a speedy trial when Mason was not responsi- 


bie for any of the prolonged delay in coming to trial? 


3. Did the District Court err in refusing to 


suppress appellant Mason's purported admission without 


undertaking an inquiry based on ail the evidence 
adduced at trial as to the legality of the procedures 
under which the admission was obtained? 

4. Was there sufficient evidence to support the 
jury's verdict in finding appellant Mason guilty of 


assault with intent to commit rape? 
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UNITED STATES OF AMERICA 


Appellee 


Appeal from a Judgment of the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Appellant Mason was indicted for the crime of carnal 
knowledge. 22 D.C. Code 2801. The jurisdiction of the 
District Court is established by 11 D. C. Code 306 and 
24 D. C. Code 401. 

Appellant Maeon was found guilty of the lesser 
included offense of assault with intent to Commas rape 
(22 D. C. Code 501), and was sentenced to imprisonment 
for a period of from 4 to 15 years. The District Court 
granted Mason leave to prosecute this appeal as a pauper 
without prepayment of costs. 28 U.S.C. 1915. The 
jurisdiction of this Court is established by 28 U.S.C. 1291 
and 28 U.S.C. 1294. 

STATEMENT OF THE CASE 
The prosecutrix, Diane Wright, testified that 


about 8:30 p.m. on the evening of May 4, 1962, she was 
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in the company of one Timothy Smith in the vicinity of 
Anacostia Avenue and Dougias Street, N. E. near the Lily 
Ponds in the Aquatic Gardens (Tr. 9-11, 24-25, 70, 112, 
120). She was then 14 years of age (Tr. 9). 

A large group of boys who were Singing loudly 
approached her (Tr. 10, 31, 41, 97). She evidently 
ran into the Gardens at their approach (Tr. 10, 70, 96). 
One of the boys whom she positively identified as appellant 
Crump approached her, asked if she would engage in sexual 
relations, grabbed her by the arm and dragged her off to 
some bushes. (Tr. 10-13, 33-34, 36-37, 40-42). She was 
certain that it was Crump and not Mason who initially 
accosted her (Tr. 33-34). Thereupon about four or five 
other boys joined Crump who had removed her underpants 
(Tr. 13, 98). 

The prosecutrix testified that Crump, followed by 
each of the other defendants, had sexual relations with 
her. She was explicit concerning the nature of the 
sexual assault -- each of the defendants "put his pri- 
vate in mine" (Tr. 15-17, 41-43). The prosecutrix 


identified each of the defendants as being the four 


boys who had sexually assaulted her (Tr. 15-18). She 


was unable to identify which of the defendants were 

the second, third and fourth persons to have sexual 
relations with her (Tr. 42-47). Aside from identi- 
fying Crump as the individual who initially accosted 
her, the prosecutrix also identified Oliver as the 
person who held his foot over her face during the 
attack (Tr. 72). She had never seen Mason prior to the 


attack but she had seen Oliver (Tr. 85-86). 
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The testimony, including that of the prosecutrix, 


indicated that it was dark at the place of the attack, 


and that it was almost impossible to distinguish 
individuals and identify them (Tr. 35, 84, 94, 112-114, 
116-117, 239, 241). It was further established that 
the boys who assaulted the prosecutrix had their faces 
covered gwith shirts, and that the prosecutrix's dress 
was placed over her face during the attack (Tr. 35, 94, 
102-103,4 134, 191). The prosecutrix testified that she 
aid see Crump's face and was better able to identify 
him than the other assailants (Tr. 91). While one of 
the boys identified himself to her as "Diamond", she 
could not tell which of the defendants had so identi- 
fied himself (Tr. 60-61). As noted above, she was 
unable to identify in what sequence defendants Mason, 
Oliver and Williams followed Crump in having sexual 
relations with her (Tr. 42-47). The prosecutrix stated 
that no one other than the four defendants attempted 

to have sexual intercourse with her (Tr. 47). She in- 
dicated that one "Pete't (Clarence Baker) was the onty 
other person present while the four defendants were 
assaulting her but that he had no part in the ect 
attack (Tr. 38-39, 47-48). Godfrey Foster, a govern- 
ment witness, admitted however to having sexually 
assaulted the prosecutrix during this attack (tr. 245- 
246). He did not specify who else had sexual inter- 
course with her and was unable to specifically identity 


any assailant (Tr. 246). 
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After about eight minutes had passed, (Tr. 247) 
the attack broke up upon the appreach of the prosecu- 
trix's father and a neighbor who were calling for 
her (Tr. 18). The prosecutrix remembered seeing the 


approaching light of her father's automobile (Tr. 53- 


54). The prosecutrix was taken home. She first com- 


plained about the attack after she had reached home 
and only after questioning by her father as to whether 
she had been raped (Tr. 56,, 125-126). She was then 
taken to the D. C. General Hospital for examination 
(Tr. 19, 64-65). In her statements to the police 

the prosecutrix indicatecd that the number of persons 
who were involved in the assault varied from five to 
seven (Tr. 63, 97-98, 102-104, 134). Her testimony 
as to this point is contradictory and confusing. Her 
testimony at trial was that four men raped her and 
that no one else attempted to do so (Tr. 47). The 
prosecutrix was unable to recall many facts regard- 
ing these events (e.g. Tr. 30, 35, 46, 61-62, 68-69, 
73, 76-77, 93). 

Mason voluntarily appeared at the Fourteenth 
Precinct on May 7, 1962 when he heard that his name 
had been mentioned regarding the attack (Tr. 317). 
As a result of statements allegedly made to the 
police, Mason was arrested. He was booked at about 
8 p.m. The details of this phase of the case are 
set forth in Part III of the Argument and will not 


be repeated here. 
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ae a being arrestcc Mason was placed in a 1ineup. 


He testihied that he believed that the prosecutrix was 
unable to pick him out of the lineup (Tr. 318, of: 80). 
The prosecutrix identified him when he was brought 
into a room with her and after her parents urged Hes 
to make an identification (Tr. 320-321). Mason was 
brought before a committing magistrate the next day 
(May 8, 1962) and was ordered committed (JA 3-4).' He 
has been in prison ever since, having been unable: to 
raise $3,500 bail (JA 52). | 

At trial Mason denied having assaulted the prose- 
cutrix or having mace any damaging admissions to the 
police (Tr. 317-318, 322, 328-329). He stated that 
he left a group of men including some of the co- 
defendants to visit his girlfriend. After staying at 
his girlfriend's home for about fifteen minutes, he 
Left to visit one Shiricy Brown. Mrs. Brown, who was 
preparing to leave for the evening, asked him COmStary 
and to look after her children. He did so and remained 
at her house until the next morning (Tr. 315-316). 
Shirley Brown confirmed this alibi and testified that 
Mason came to her house "a little before 8 [p.m.] or 
a little after 8 [p.m.]" (Tr. 333). 

* * * * * 

Mason was arrested on May 7, 1962 (Tr. 225, '233, 
317). He was brought before Judge Scally and ordered 
committed on May 8, 1962 (JA 3-4). The indictment was 
returned on June 18, 1962 (JA 5). Mason pleaded not 
guilty on June 22, 1962 and the trial was set for 
October 9, 1962 (JA 5-6, 51 , Transcript of proceedines 


before Judge McGuire on June 22, 1962), 
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Defendant Oliver moved for a mental examination 
and on October 9, 1962 the motion was referred to the 
Legal Psychiatric Services for its views. The Court 
continued the trial to October 22, 1962 (JA 52; Trans- 
cript of Proceedings before Judge McGuire on October 9, 
1962). 

On October 19, 1962, the motion of defendant 
Crump for 2 mental examination was granted and he was 
committed to St. Elizabeth's Hospital for a period 
not to exceed 90 days (JA 12; Transcript of Proceedings 
before Judge Curran on October 19, 1962). The Court 
continued the trial to February 18, 1962 (JA 52). On 
November 16, 1962 the court, having considered the 
report of the Legal Psychiatric Services, granted 
defendant Oliver's motion for a mental examination and 
ordered him committed to St. Elizabeth's Hospital for 
a period not to exceed 90 days (JA 25-26). 

On November 13, 1962 Mason's counse1 filed a 
motion for a mental examination (JA 17-18). On 
November 15, 1962, Mason himself filed by mail a 
Lengthy handwritten and verified motion seeking dis- 
charge and dismissal of the indictment for want of 
a speedy trial (JA 18-22). Both motions came before 
the Court on November 30, 1962. It granted the motion 


for mental examination and denied the motion for dis- 


charge (JA 26-27; Transcript of Proceedings before 


Judge Jones on November 30, 1962). 
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On February 11, 1963 the trial date was continued 
from February 18, 1963 to March 4, 1963 at the request 
of counsel for defendant Williams who was entering the 
hospit:1 (JA 52). On March 4, 1963 the trial was con- 
tinued from that date to March 26, 1963 at the request 


of the guvernment due to the illness of the complaining 


witness (JA 52; Transcript of Proceedings before Judge 


McGuire on March 4, 1963). 

The trial commenced on March 26, 1963. A renewed 
motion for dismissal of the indictment due to the lack 
of speedy trial was denied at that time (JA 39-40; 

Tr. 3). The details surrounding the speedy trial issue 
are considered in Part II of the Argument. 

The jury found Mason guilty of the lesser offense 
of assault with intent to commit rape (JA 40). He was 
sentenced to imprisonment for a period of 4 to 15 years 
(JA 45-46). A motion for a Judgment of Acquittal or 
for a New Trial was then argued and denied (JA 42-43, 
48). Mason is now confined at the Lorton Reformatory. 

STATEMENT OF POINTS 

1. The District Court erred in admitting into 
evidence, upon a limiting instruction, portions of the 
confession of co-defendant Crump which directly impli- 
cated appellant Mason in the crime as those hearsay 
portions could readily be deieted. 

2. The District Court erred in denying both of 


appellant Mason's motions to dismiss the indictment 
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for want of a speedy trial particularly since Mason was 
not responsible for any of the prolonged delay in coming 
to trial. 

3. The District Court erred when it refused to 
suppress appellant Mason's purported admission and 
faiied to undertake an inquiry based on 211 the evi- 
dence adduced at trial as to the legality of the pro- 
cedures under which the admission was obtained. 

4. There was insufficient evidence to support 
the jury's verdict finding appellant Mason guilty of 
assault with intent to commit rape. 

SUMMARY OF THE ARGUMENT 
I 
The District Court erred in admitting into evi- 


dence, upon a' limiting instruction, portions of co- 


defendant Crump's confession which directly implicated 


appellant Mason in the crime. Such action was in 
direct violation of governing law established by this 
Court. The District Court refused to order deletion 
of the hearsay portions of the confession not because 
this was impracticable but because it felt itseif 
required to let the jury hear the entire confession. 
Such action by the trial court hardly was 
harmiess errcr. Whether error is harmless depends 
upon whether one can say with fair assurance, after 
viewing all the evidence including that improperly 


admitted, that the jury was not substantially 


& ca) 


influenced. Even where sufficient evidence exists 


which supports the conviction apart from that improperly 
admitted, the test is whether, even So, one can say with 
assurance that the error did not have substantial in- 
ECCS 

The facts of this case make it quite likely that 
the jury was substantially swayed by those portions of 
Crump's confession involving Mason in the crime. Crump 
was the leading figure in the attack who accosted the 
prosecutrix prior to the sexual assault. He was clearly 
and positively identified by the prosecutrix who ad- 
mitted that she saw his face and that she was petces 
able to see Crump than the other defendants. Given the 
difficulties of identification (the place of attack was 
extremely dark; the assailants had shirts over their 
faces; the prosecutrix's dress was placed over her 
face during the attack; a government witness <txe e 
mitted sexually assauiting the prosecutrix testified 
that he was unable to clearly see and identify the 
other attackers; the prosecutrix was unable to tell in 
what sequence the four defendants assaulted her), the 
jury can be assumed to have relied on the confession 
of one so prominent in the crime and so clearity identi- 
fied. 

Moreover Crump's written confession was sent into 
the jury room at the request of the jury which also 
asked for further instructions as to the weight to be 


given the confession in reaching a verdict as to’ each 
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of the defendants. The limiting instruction as to the 
competency of ‘Crump's confession was not repeated in 
the note sent 'to the jury at that time. The actions 
of the jury during its deliberations clearly indicate 


the importance which the confession played in their de- 


termination. tl 


Mason was deprived of his constitutional right 
to a speedy trial. None of the delay in coming to 
trial was attributable to his actions. 

The trial date was continually pushed forward as 
a result of the grant of motions by co-defendants for 
mental examinations. When Mason's first motion for 
dismissal of the indictment fur want of a speedy trial 
came before the Court,165 days had elapsed from the 
return of the indictment and 207 days since Mason's 
arrest. At that juncture, the trial had been set to 
begin 80 days later -- 245 days after the indictment 
and 287 days after arrest. This delay was substantial 
and prejudicial and the Court erred in denying Mason's 
motion. 

The Court further erred in denying Mason's motion 
for discharge on the ground that Mason had filed a 
motion seeking a mental examination. These independent 
motions were for alternative relief, and the Court 
erred in failing to so treat anc decide them. Con- 
stitutional rights can hardly be assumed to be waived 
by the filing of motions which seek alternative relief. 


Mason sought discharge in vindication of his 


—-j— 
constitutional right. He desired a mental examination 
to assist in the preparation of his defense. only if 
the motion for dismissal were denied and he was re- 
quired to stand trial with the other co-defendants. 

Even if the court felt that Mason was entitied 
only to severance and an immediate trial, it erred in 
denying his motion for dismissal because of the wancney 
of his motion for a mental cxamination. It was by no 
means certain that Mason would have renewed his mation 
for a mental examination if severance were ordered or 
that the Government would have continued the prosecution 
in that event. Moreover, there was the possibility 
that the Government might have been willing to accept 
a plea to a lesser offense which Mason, without regard 
to his guilt, might have accepted. 

The Court erred when it denied Mason's renewed 
motion at trial for dismissal of the indictment due 
to the lack of a speedy trial. By then some 322 days 
had elapsed since arrest and 280 days since the return 
of the indictment. Not one of the continuances which 
nesuiites in this lengthy delay was attributable to any 


action of Mason. In view of his total lack of 


responsibility for this extended delay, it was clearly 


erroneous for the Court to compel Mason to go to trial 
over nine months after the return of the iacHiotmence 
particularly when Mason had sought recognition of his 
constitutional right to a speedy trial over Retest 


earlier. 
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Given the substantial delay, there is little 


question as to the substantial prejudice to Mason's 


case. Indeed, the Government has the burden of showing 
an absence of serious prejudice. Mason was incarcerated 
during the entire period following his arrest. More- 
over, the transcript in this case shows the unfortunate 
effect of delay -- a sericus failing of memory by key 
witnesses resuiting in inabilities to recall vital 
details and contradictions in earlier statements. 

Itt 

The Court erred in denying Mason's renewed motion 
at the conclusion of the triai to suppress his oral 
admission. A review of the evidence adduced at trial, 
particularly that which was developed after the court's 
preliminary determination to admit Mason's admission, 
raised serious question as to the legality of the pro- 
cedures under which the admission was obtained. 

At the time of the preliminary hearing, the 
Government contended that Mason made his oral con- 
fession prior :to arrest. However, subsequent evidence 
raised a serious question as to whether Mason was 
arrested prior rather than subsequent to the making of 
his admission, and thus whether the confession should 
be suppressed because of unnecessary delay in pre- 
senting Mason'to a committing.magistrate, or because 
the arrest was unlawful. The Court erred in failing 
to discharge its duty to conduct an inquiry, based on 


all the evidence adduced,as to the time of arrest, the 
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legality of the arrest, the period which elapsed between 


arrest and Mason's admission, and the reasons for an 
overnight delay in presentment. At the very jeast, this 
Court should remand for further consideration of these 
questions. 
IV 

There was insufficient evidence to sustain Mason's 
conviction of the lesser included offense of assault 
with intent to rape. A jury may return a Boranction on 
a lesser included offense, but only if there is evidence 
to justify it. All of the evidence, Mason's confession 
aside, pointei to rape and nothing else. As for the 
confession, it was wholly unccurroborated. Absent) such 
necessary corroboration, there was no evidentiary basis 
for the jury’s conviction on the lesser offense. “The 

‘ either 

jury properly could have found Mason/guilty of rape as 
charged or not guilty. The court therefore nenee 
denying Mason's motion for acquittal SS bere cing 


the vercict -- conviction of assault with intent to rape. 
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ARGUMENT 
I 


THE DISTRICT COURT ERRED IN PERMITTING THE 
JURY TO HEAR THOSE PORTIONS OF THE CONFESSION 
OF CO-DEFENDANT CRUMP WHICH IMPLICATED 


APPELLANT MASON 


A. The Action of the District Court was 
Directiy Contrary to a Decision of 


This Court 


A powerful element of the Government's case was 


the confession of co-defendant Crump, given after his 
arrest, which expressly implicated defendant Mason as 

both having been present when the prosecutrix was attacked 
and as having had sexual relations with her. Its intro- 
duction into evidence, upon a Limiting instruction that 

it be considered solely with respect to defendant Crump, 
was in direct violation of a decision of this Court and 
constituted substantial and prejudicial error. 

The admissibility of Crump's confession was first 
considered out of the hearing of the jury. Counsel 
objected to the statement ‘insofar as it reflects any- 
thing other than what the individual [Crump] himseif 
has done't (Tr. ee objection was overruled (Tr. 
165-157). 

Crump's confession was then read to the jury 
as follows (Tr. 168-169): 

[THE COURT] This statement having been 
admitted in evidence, ladies and gentlemen of 

the jury, will be read to you. This statement 


has been identified by this witness as a state- 
ment given by the defendant Crump. This 


ay The Court had advised counsel for the defendants 
at the outset of the trial that any objection raised 
by one would be considered as having been made by all. 
(Tr. 15) 
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statement is admissible in evidence for what- 
ever value it serves as to the conduct of the 
defqndant Crump. It is not admissible as to 
BSS ae conduct of any other defendant. 
You shouid disregard any references in the 
statement to any one other than the defendant 
Crump. 
b 
* Go ahead. 
THE. WITNESS [DETECTIVE BELL]: It says, | 
"I Robert Crump was with Tooson, Larry, George, 
Pete, Clarance Baker, Skip-"" -- 


MR. AGAYOFF [COUNSEL FOR DEFENDANT MASON]: 
Your Honor, I object to what he has just stated. 
Your Honor has instructed him and he has pro- 
ceeded to read this, disregarding Your Honor's 
instructions. 


THE COURT: The entire statement must be 
read to the jury. I have told the jury that, 
it iS applicable only as to the declarant. 
[Underscoring supplied. ] 


Go ahead. 


THE WITNESS: -- "Skip-Godfrey Foster. 

"~T Robert Crump said that this boy name 
Timmy pointed his finger at me and showed me 
to the woods with the girl. Then I had sexual. 
The girl didn't scream; she didn't put up a 
fight. The boy names that had relationship was 
Tooson, Larry, George, Pete and Skip. She was 
willing to give up. When her mother cailed, she 
didn’t answer. : 


"T have give this statement in the presence 
of Godfrey Foster. I have not been forced to 
make this statement and I know that it will be 
used again me. I also have not been promised 
anything." 

Signed, "Robert Crump." 

It is well settled that an out-of-court deciara- 
tion by one defendant which incriminates another is 
inadmissible against the co-defendant if made out of 


his presence and after the termination of any con- 


spiratorial or joint criminal action. Delii Paoli v. 


U.S., 352 U.S. 232, 237-238 (1957); Krulewitch v. U.S., 
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336.U.S. 440 (1949); Fiswick v. U.S, 329 U.S. 211 (1946). 
While some courts have permitted the admission of such 
hearsay statements upon a limiting instruction, this 
Court has refused to accept "the naive assumption that 
prejudicial effects can be overcome by instructions to 


the jury... {an assumption which] all practicing 


2 
lawyers know to be unmitigated fiction.~ 


In Kramer v. U.S., U.S. App. D.C. 

317 F.26 114 (1953), decidec several months prior to 
defendant Mason's trial, this Court in reversing a 
conviction for:housebreaking held: 

"The better rule is that when deletion of the 
hearsay reference to a co-defendant is 
feasible, as it was in our case, an instruc- 
tion by the court that the jury disregard 
the reference is not an adequate substitute 
for deletion. It is preferable to avoid 
altogether the risk that the jury will be 
unable to put out of mind damaging evidence 
it has heard from the witness stand." 317 
F.2d at 117. 

Kramer controls this appeal. Crump's confession 
was clearly inadmissible as to defendant Mason and an 
appropriate objection was made. The portions of Crump's 
statement implicating Mason and the other defendants 
were readily severable; they could have been deleted 
in the reading of the confession to the jury without 
any prejudice to the Government's case against Crump. 
The Court permitted the entire confession to be read, 
upon a limiting instruction, because it believed itself 
compeiled to do so -- not because the proper course 


charted by this court was found to be impracticable. 


2/7 Justice Jackson concurring in Krulewitch v. U.5S., 
cited supra. 336 U.S. at 453. 
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B. The Action of the District Court Seriously 
Prejudiced Mason. 


nN i 


Such action by the District Court cannot be 
winked at as “harmless error". Appellant Mason was 
grievously prejudiced by Crump's statement which placed 
him at the scene of the crime and aiso tagged him as a 


participant in the sexual assault. It should be noted 


that Crump himself repudiated his statement at the trial 


(Tr. 299-301). 
The classic definition of the "harmless error" ruie 
appears*in Kotteakos v. U.S., 328 U.S. 750, 764-765 (1946): 


"If, when all is said and done, the conviction 
is sure that the error did not influence the 
jury, or had but very slight effect, the ver- 
dict and the judgment should stand, except | 
perhaps where the departure is from a consti- 
tutional norm or a specific command of Congress. 
[Citations omitted.] But if one cannot say, 
vith fair assurance, after pondering ail that 
happened without stripping the erroneous action 
from the whole, that the judgment was not sub- 
stantially swayed by the error, it is impossible 
to conclude that substantial rights were not 
affected. The inquiry cannot be merely whether 
there was enough to support the result, apart 
from the phase affected by the error. It is 
rather, even so, whether the error itself had 
substantial influence. If so, or if one is 
left in grave doubt, the conviction cannot | 
stand." See also U.S. v. Sansone, 206 F.2d 
86 (2nd Cir., 1953). ; 


This Court, in assessing the error resets from 
the improper admission of hearsay statements implicating 
co-defendants, sustained a conviction only as to ‘those 
counts where the conviction "cannot be attributed in any 
degree to the evidence we have held was Bee eibesciateaseaniies 
appellant. Taylor v. U.S., 104 U.S. App. D.C. 219, 260 
F.2d 737 (1958). [Emphasis supplied. ] | 
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It can hardly be maintained that the error committed 


here @id not influence or had but slight effect upon the 


jury. Can one say with fair assurance upon consideration 


of all that happened that the judgment was not sub- 
stantially swayed by the error and that it did not have 
a substantial effect? And whether there was sufficient 
evidence to support the judgment apart from the phase of 
the trial affected by the error, is wholly irrelevant 

in determining whether prejudicial error was committed 
and substantial rights affected. 

The most striking feature of this case is the fact 
that men can be deprived of liberty for many years upon 
the extremely weak evidentiary showing made by the 
Government here. The testimony of the prosecutrix is 
disquieting. It is characterized by serious inconsis- 
tencies and failures of memory. The evidence as a 
whole casts doubt upon the prosecutrix's ability to 
positively identify Mason as an assailant. 

Aside from her identification of Mason in the 
courtroom as being one of the persons who had sexual 
relations with her (Tr. 17-18), the prosecutrix could 
supply no further information implicating him. She 
clearly identified Crump and Oliver, and not Mason, as 
the ones who accosted her prior to the sexual assault 
(Tr. 10-13, 33-34, 36-37, 40-42, 72). She was unable 
to indicate the sequence in which the defendants, other 
than Crump, raped her (Tr. 42-47). She evidently failed 
to pick Mason out at a lineup (Tr. 318). She was unable 


to identify which of the defendants told her his name 


-19- | 
was "Diamond" (Tr. 60-61). Moreover, the evidence indi- 
cated that she was attacked by men whose faces were 
covered and that her dress was placed over her head 
during the sexual attacks (Tr. 35, 94, 102-103, 134, 
191). Several of the witnesses indicated that it was 
so dark at the site where the sexual attack pecanced 
and it waS almost impossible to observe features 
(Tr. 35, 84, 94, 112-114, 116-117, 239, 241). The 
prosecutrix stated that she saw Crump's face and was 
able to see him better than the other defendants 
(Tr, 91). In those circumstances can one Say with fair 
assurance that the jury in reaching the verdict wae not 
influenced by the positive fingering of appeiiant Mason 
by Crump? The fact that Crump was so clearly identified 
by the prosecutrix would naturally tend the jury to 
lend considerabie weight to any statement made by hin. 

Indeed the critical role which the jury probably 
gave to Crump'’s statement cannot only be deduced ‘from 
his leading role in the crime but from the fact that 
the jury specifically asked that Crump's written con- 
fession| be sent to the jury room and that it be given 
further instructions as to the weight to be Een Crump’s 
confession in reaching a verdict as to each of the de- 
fendants (JA 41; Tr. 349). Crump’s confession was sent 
to the Jury; the note of the Court did not repeat its 
earlier caution that the confession was admissible only 
as against Crump (JA 41; Tr. 349). 


A somewhat similar situation faced the Supreme 


Court in Fiswick v. U.S., supra. The Court found that 
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a jury request for further instruction regarding 4 
hearsay sdmission implicating a co-defendant indicated 


that considerable importance was given to such improper 


testimony by the jury. 329 U.S. at 220. Here there 


was the additional fact that the written confession was 
sent to the jury. And, as in Fiswick, the hearsay 
statement strongly boistered a weak case. 

The only other evidence which implicated Mason was 
his alleged oral admission to having assaulted the prose- 
cutrix with sexual intent. As discussed in Parts ILI and 
IV infra, the purported admission was uncorroborated, and 
a serious question exists as to the propriety of the Court's 
refusal to suppress testimony regarding the admission. 
Mason repudiated the admission at trial and produced a 
witness who substantiated his alibi that he was paby- 
sitting at the time of the crime (Tr. 315-18, 322, 328- 
329, 333). 

Fo retkvMUE Sea POON Razer AO OCR AC EE? 1951), a 
similar situation was presented. The Court found that 
the improper admission of hearsay confessions by a co- 
defendant which implicated Mora constituted prejudicial 
error even though the Government's witnesses testified 
that Mora had voluntarily surrendered to the police and 
had confessed to the crime -- 4 confession which Mora 
repudiated at the trial. 

Aside from the foregoing, there was no other 


evidence implicating Mason in a sexual attack upon the 
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prosecutrix. It seems clear that Crump's confession had 
a substantial influence on the jury. 
II 


APPELLANT MASON WAS DENIED A SPEEDY TRIAL IN 
VIOLATION OF HIS RIGHTS UNDER THE 51XTH AMENDMENT 


Whether a speedy trial has been denied depends on 
the circumstances surrounding the delay. Uniess the 


delay is not purposeful and is attributable merely to 


the ordinary and inevitable processes of justice or 

the demands of public justice, constitutional rights 

are violated. See generally Raymond Smith v. U.S., 

D. C. Cir. No. 17,106 (August 15, 1963) ; Williams Vv. 
U.S., 102 U.S. App. D. C. 51, 250 F.2d 19 (1957); 

King v. U.S., 105 U.S. App. D.C. 193, 265 F.2d 567, 

cert. den’d. 359 U.S. 998 (1959) and cases cited therein. 
Judged by these standards, the District Court erred in 
twice rejecting motions by appellant Mason for dismissal 


of the indictment for want of a speedy trial. 


—<$ 


3/ Godfrey Foster testified that he and unnamed other 
persons had sexual relations with the prosecutrix. 
He testified as follows (Tr. 246): 


Q. Did you see James Oliver have sexual relations 
with the gir1? 
No, I didn't. 
Did you seé Villiams have sexual relations? 
Yes. | 
Did you see Crump have sexual relations? 
No. 
Did you see Mason have sexual relations? 
A. It was either Mason or Williams, the one 
that I saw. 


Surely such an inability to identify cannot be 
viewed as competent evidence that either Williams 
or Mason committed sexual assault. 
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There follows a summary of the relevant chronology: 
May 7, 1962 - Arrest of Mason. 


June 18, 1962 Indictment filed; Trial set for 
October 9, 1962. 


October 9, 1962 - Trial continued to October 22, 
1962 to await report of Legal 
Psychiatric Services as to 
defendant Oliver. 


October 19, 1962 Motion of defendant Crump for 
mental examination granted. Crump 
sent to St. Elizabeth's for not 
more than 90 days. = 
Triai continued until February 18, 
1963. 


November 16, 1962- Motion of defendant Oliver for 
mental examination granted. 
Oliver sent to St. Elizabeth's 
for not more than 90 days. 


November Motion of defendant Mason for dis-~ 
missal of the indictment for want 
of speedy trial, filed November 
15, 1962, denied. 

Motion of defendant Mason for 
mental examination, filed November 
13, 1962, granted. Mason sent to 
St. Elizabeth's for not more than 
90 days. 


February > Trial continued from February 18, 
1963 to March 4, 1963 at request 
of counsel for defendant Williams 
who was entering hospital. 


March 4, Trial continued from March 4, 1963 
to March 26, 1963 at request of 
Government due to iliness of 
complaining witness. 


March 26, 1963 Trial commenced. Motions of aii 
defendants for dismissal of 
indictment for want of speedy 
trial denied. 

A. The First Motion. 

The trial waS originally set to begin 113 days 
after the indictment was returned. Due to the request 


of Mason's co-defendants for mental examinations, the 


trial date continued to be pushed forward. When Mason 
filed his first motion for discharge and dismisead of 
the indictment, the trial date already had been set for 
February 18, 1963; 245 days after the indictment and 
287 days after Mason had been arrested. This fact was 
brought to the attention of the Court when it heard and 


denied Mason's first motion for dismissal of the indict- 


ment on November 30, 1962 (Transcript of Proceedings 


before Judge Jones on November 30, 1962). 

At the time Mason's motion was brought before the 
Court, Mason was in no way responsible for the fact that 
165 days had passed since the indictment and that at 
least another 80 days would elapse before trial. The 
delays were attributable solely to the fact that certain 
co-defendants had successfully sought commitment to 
St. Elizabeth's for mental examination. Moreover, the 
Government apparently desired to try all of the defen- 
dants at one time. No portion of this then existing 
245 gap between indictment and trial date was attributable 
to continuances or mental examinations sought by Mason. 

That one who seeks a mental examination may not 
be heard to complain of the resulting delay is clear. 
Nickens v. U.S., D. C. Cir. No. 17,735 (September 19, 1963) ;. 
Williams v. U.S. supra. But it does not follow that 
defendant may be deprived of his constitutional rights 
because of the actions of his co-defendants which 
result in delay -- their seeking mental examinations: 


continuances to secure witnesses or counsel, etc. 
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Such a sacrifice of constitutional rights cannot be 
justified on grounds of public policy at least in cases 
where the crime charged is not one which compeis a 
common trial. ‘An accused cannot be prejudiced and de- 
prived of his constitutional rights "to suit the con- 
venience of others." Bazelon J. dissenting in Porter v. 
U.S., 106 U.S. App. D.C. 150, 270 F.2d 453 (1959). 

Delays which are due to the wishes of other de- 
fendants, or to the Government's Gesire to conduct a 
joint trial in the hope that conviction will be thereby 
facilitated, are not such as are ‘reasonably attributable 
to the ordinary process of justice.” Williams v. U.S., 
supra. 

In this latter connection, we note that "the 
Government cannot leave sole responsibility for the 
administration of criminal justice and the protection 
of constitutional rights to the accused and his counsel . 
it is equaily the duty of the prosecutor to see that the 
defendant is speedily brought to trial as to charge him 


with the offense in the first place." (See authorities 


relied upon by Bazelon J. dissenting in Porter v. U.S., 


supra. 
B. The Court Erred in Denying Mason's First 
Motion Because He Alternatively Sought a 
Mental Examination. 
Masoh himself filed by mail, on November 15, 
1962, a hand written motion seeking dismissal for want 


of speedy trial. Two days earlier his counsel had filed 


a motion for a mental examination. In granting the 
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latter and denying the former, the District Court indi- 
cated that it was so acting because Mason was seeking 

a mental examination (Transcript of Proceedings before 
Judge Jones on November 30, 1962). The Court apparently 
considered the filing of the motion for a mental exami- 
nation as constituting a waiver or mooting of the motion 
for discharge for lack of speedy trial. 

The courts are to indulge every reasonable presump- 
tion against the waiver of fundamental constitutional 
rights. Johnson v. Zerbst, 340 U.S. 458, 464 (1938) ; 
Taylor v. U.S., 98 U.S. App. D.C. 133, 238 F.2d 259 
(1956). Nor was the Court justified in its apparent 
assumption of implicit waiver. 

There was no inherent contradiction between the 
two motions before the Court seeking alternative relief; 
it was error for the court so to assume. Mason wanted 
a discharge because he had not received a speedy trial, 
and there was no early prospect that he would. Mason 
desired a mental examination to assist in the prepara- 
tion of his trial set three months in the future only 
if his motion for discharge were denied and he was re- 
quired to stand trial with the other co-defendants. The 


two motions before the Court should have been treated in 


the alternative and decided independently and upon their 


respective merits. 
It may be contended that the indication of Mason's 
constitutional rights to a speedy trial entitied him 


not to discharge but to a severance and an immediate 
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trial; but that since he had asked for a mental examina- 
tion, a severance would have produced no earlier trial; 
and thus that no prejudice resulted from the action 
taken by the District Court. 

The first’ response to this argument is that Mason's 
trial had been sufficiently delayed so as to compel dis- 
charge. Raymond Smith v. U.S., supra; King v. U.S., supra. 

Even if one assumes arguendo that the most required 
of the Court was to treat Mason's motion as a demand for 
an early trial and for severance, the denial of the 
motion because of the pending request for a mental exami- 
nation still constituted error. For accused's constitu- 
tional rights cannot be determined by speculation as to 
what might have occurred had he been liberated from the 
delays caused by his co-defendants. It is by no means 
certain that in such a case Mason would have persisted 
in his request for a mental examination. Indeed, it is 
not even certain that Mason would have had to stand 
trial. The Government might well have decided to drop 
the case rather than proceed separately. Moreover, it 
might have offered to accept a plea to a lesser offense 
which Mason, without regard to the question of guilt, 
might have accepted rather than run the risk of convic- 
tion on a greater offense. 


The ultimate fact is that when Mason placed the 


issue before the Court, 187 and 165 days had elapsed 


respectively from arrest and indictment and the trial 


date already was set 80 days later in the future. 
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Mason was responsible for none of this delay and there 

is no showing of any overriding consideration of public 
policy or justice which compelled a joint trial and the 
sacrifice of Mason's constitutional rights for the con- 
venience of his co-defendants and possibly the Govern- 


ment. Yet the Court held that Mason must continue to 


await a trial 287 days after arrest and 245 days after 


indictment. ° 
Cc. The Second Motion. 

At the commencement, of the trial, motions for 
dismissal for want of a speedy trial were renewed. 
They were denied with respect to all of the defendants 
(JA 39-40; Tr. 3), although the Court apparently was 
not then aware of the amount of delay that had occurred 
(Tr. 79). At this juncture, 322 days had elapsed from 
the date of arrest and 280 days from the return of the 
indictment. Yet not one of the four Contanuances| which 
eee) On this period of over nine months delay after 
indictment was attributable to any action by Mason who 
over four months carlier had sought discharge for want 
of a spgedy trial. Nor did the confinement of Mason to 
St. Elizabeth's Hospital subsequent to the denial’ of 
his motion for discharge result in any continuance or 
delay of trial. The trial would not have commenced any 
sooner had the court on November 30, 1962 denied 
Mason's ‘motion for mental examination as weil as his 
motion for dismissal of the indictment. It was clearly 


erroneoys for the Court to compel Mason to go to trial 


-28- 
over nine months after the return of the indictment 
when he was not responsible for any of the delay and 
had sought, over four months earlier, to obtain recog- 
nition of bis constitutional right to a speedy trial. 
Raymond Smith v! U.S., supra; King v. U.S., supra. 


D. Mason was Seriously Prejudiced by the 
Delay in Trial. 


Delay 10 sete 
There can be little question that the delay 
which had occurred at the time each of Mason's motions 
were heard was substantial. When delay is substantial, 
the burden is on the Government to show that the accused 
has suffered no serious prejudice beyond that which en- 
sued from ordinary and inevitable delay. Williams v. 
The prejudice here is manifest. For the entire 
period after his arrest on May 7, 1962, Mason was in- 
carcerated because he was unable to raise $3,500 bond 
(JA 52). Moreover, the Transcript in this case lays 
bare the evil resulting from a delayed trial -- a 
failing of memory by key witnesses. The testimony of 
the prosecutrix was marked by serious inabilities to 
recall certain events and by gross inconsistencies 
with statements made to the police shortly after the 
crime had been committed. Moreover, in the case of 
Mason, the inability of Detective Rogers to recail the 
facts surrounding the circumstances of his alleged oral 


confession greatly hobbled defense counsel (see dis- 


cussion Part III infra). While the question of 
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prejudice cannot be conclusively established because 
of the passage of any fixed period of time, the reading 
of this Re a ie makes it clear that Mason was 
seriously prejudiced by the continuing delays in going 
to trial. 

IIl. 


é 
THE COURT ERRED IN DENYING MASON'S MOTION 
TO SUPPRESS HIS ORAL ADMISSION. 


After a preliminary hearing, the Court denied | 
Mason's motion to suppress testimony as to an oral ad- 
mission made by him to police officers (Tr. 209-211). 
The objection was treated as a continuing one and was 
renewed and again denied at the conclusion of the trial 
(Tr. 336-337). The Court erred in denying Masontisles 
newed motion, as a review of all the evidence adduced 
at trial raised serious question as to whether Mason's 
admission was obtained after a lawful arrest or nein 
a period of unreasonable delay in being brought before 
a committing magistrate. Mallory v. U.S., 354 U.S. 

449 (1957). The court erred in denying the renewed 
motion to suppress at the conclusion of the trial with- 
out undertaking the searching inquiry which it is obli- 
gated to conduct. Tillotson v. U.S., 97 U.S. App. D. C. 
402; 231 F.2d 736, cert. den'd, 351 U.S. 989 (1956). 


It ~ clear that motions to exclude evidence se- 


cured as a result of unlawful proceduresshould be 


determined upon ail of the evidence adduced at trial. 


A tentative determination at a pretrial hearing or by 
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the trial court prior to permitting the jury to hear the 
challenged evidence does not foreclose a further inquiry 
if evidence subsequently adduced raises doubt as to the 
legality of the procedures under which the challenged 
evidence was obtained. In such cases the Court has the 
obligation of inquiring further into the matter. Its 
failure to do so at least requires a remand for this 
limited purpose in order to protect the rights of the 


accused and as‘an aid to appellagte review. Masiello v. U.S., 


Ji3 U.S. App. D.C. 32,304 -F,2d 399 (1962): Id U.S. App. 


D.C. ss 317 F.2d 121 (1963). 

The following discussion of the testimony of 
detectives Chaplin and Rogers as to Mason's purported 
admission appears at pages 201-207 and 224-236 of the 
Transcript. 

The police officers testified on direct examination 
that Mason voluntarily came to Precinct 14; approached 
Chaplin and Rogers in the lobby of the station; asked 
if he was being sought in connection with the rape of 
prosecutrix; was asked if he participated therein; and 
immediately and spontaneously denied having sexually 
accosted the prosecutrix but admitted that he had lain 
on top of her. Detective Chaplin testified that Mason 
stated that he was pulled off of the prosecutrix before 
he was able to have sexual intercourse. Detective 
Rogers testified that Mason stated that he changed his 
mind and had himseif gotten off the prosecutrix. The 
officers testified that Mason was arrested immediately 


upon making this statement. 
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Detective Chaplin testified that Mason had come to 
the station at 7:30 p.m. and was booked at about 8:00 p.m. -- 
a lapse of approximately one half hour. Detective Rogers 
was unable to state when Mason arrived at the station. He 
finally indicated that it was after 4:00 p.m. He could 
not state when Mason gave his statement or when he was 
booked -- he was not sure if he was present at the 
booking. Detective Rogers also testified that he did 
not know whether he had heard all of the discussion be- 
tween Mason and Chaplin -- which obviously indicates 
that a somewhat extended interrogation had occurred, 
contrary to the impression given by the direct testimony. 

Of critical significance is the admission made by 
both offficers on cross-examination that Mason's state- 
ment was given in the detective room on the second fioor 
of the station. This was contrary to the impression con- 
veyed by the direct testimony that the statement ‘was 
spontaneously and immediately given when Mason 
approached both officers in the lobby of the station. 


Mason was booked at about 8:00 p.m. He was not 


brought before the committing magistrate until the 


next day (JA 3-4). 
Mason testified that he voluntarily came to ‘the 
police station at about 2:30 or 3:00 p.m. and was then 
. 4 
interrogated for an extended period of cme He 
denied making the admission attributed to him but stated 
47 In Mason's verified motion for discharge for want of 
a speedy trial filed on November 15,1962, he states 
that he came to the police station at about 2:00 or 


2:30 p.m. and was interrogated for OE ay 7 
hours (JA 19). 
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that the officers continually suggested that version of 
the events to him. He testified to having denied any 
involvement in the crime (Tr. 317-318, 322, 328-329). 

It was the Government's contention (Tr. 210), 
apparently accepted by the Court, that the admission 
should not be' excluded because it was made prior to 
arrest. But the testimony at trial that Mason confessed 
not in the lobby of the station shortly after entry but 
in a detective room on the second floor raised a serious 
question as to whether such confinement did not consti- 
tute an arrest -- one that occurred prior to the making 
of the admission by Mason. Long v. Ansell, 63 U.S. 

App. D.C. 68, 69 F.2d 386 (1934); U.S. v. Scott, 149 F. 
Supp. 837, 840 (D.D.C., 1957). The Court was obliged to 
conduct an inquiry to determine when Mason actually was 


arrested and whether there was probable cause for such 


5, 
erent 


Such an inquiry as to the time of arrest would 
also have thrown further light onto the question of 
the length of time which elapsed between arrest and the 
giving of the admission. Aside from Mason's testimony as 
to extended interrogation prior to being booked, the 
testimony of Detective Rogers cast considerable doubt on 
the assertion of Detective Chaplin that no more than one 
half hour elapsed between Mason's arrival at the station 
and his being booked subsequent to giving the incriminating 
admission. 
3B/ It now apparentiy has been established that con- 
fessions secured following an unlawful arrest are to 


be exciuded as the fruit of the poisonous tree. 
Wong Sun v. U.S., 371 U.S. 471 (1963). 
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If it should appear that Mason's detention con- 
stituted an arrest, then his admission probably should 
be excluded even if it appears that Mason confessed 
tad ee his arrest. While this court has noted 
that "delay after confession is less crucial than the 
delay before a confession", Heideman v. U.S., 104 U.S. 
App. D.C. 128, 259 F. 2d 943, 945 (1958), it is clear 
that a delay in presentment after confession which is 
not justified by necessary police activities -- par- 


ticularly when it is an overnight delay -- renders the 


confessor inadmissible under the Mallory-McNabb doc- 


trine. Coleman Sos U.S., U.S. App. D.C. 
313 F. 26 576 (199%) . 

eats then the Court erred in denying Mason's 
nenenegs motion for suppression when it failed to con 
duct a further inquiry to resolve the serious doubts 
raised by all of the testimony as to the time of 
Mason's arrest, the legality of the arrest, the merioe 
between arrest and confession, and the reason for over- 
night detay in presentment. At the very least, a limited 
remand ae further consideration of these questions is 
urgently required. 

IV 


THERE WAS INSUFFICIENT EVIDENCE TO SUSTAIN THE 
CONVICTION OF ASSAULT WITH INTENT TO RAPE 


A jury may return a conviction on a lesser Betense 
included within the crime charged, but only if there is 
evidence to justify the conclusion that the accused 


¢ 
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committed the lesser included offense. Otherwise, the 


verdict cannot stand. Green v. U.S., 95 U.S. App. D.C, 


45, 218 F.2a 856 (1955) and cases cited in ftn. 3 thereof 
at 857. A11 the testimony (excluding Mason's confession 
which will be deait with separately) pointed to rape and 
nothing else. ‘The Court erred in denying Mason's motion 
for a Judgment of Acquittal Notwithstanding the Verdict. 

The prosecutrix testified that each of the defendants 
assaulted her and that each committed a sexual act 
(Tr. 15-18). She was explicit about the commission of 
the sexual offense in each case -- that each of the 
defendants had put his private in hers (Tr. 15-17, 41-43). 
The prosecutrix aiso testified that other than the four 
boys who committed a sexual act with her, no other person 
even attempted to have intercourse with her (Tr. 47). 
Godfrey Foster, a Government witness who was not a 
defendant, admitted to having been one of the men who 
sexually assaulted the prosecutrix (Tr. 245-246). 
Thus there simply was no evidence whatsoever, aside from 
Mason's purported admission, to support a verdict that 
Mason had assaulted the prosecutrix with sexual intent 
but did not commit the act of sexual intercourse. The 
jury could properly either find Mason guilty as charged 
or acquit him. 

There is, of course, Mason's extra judicial state- 
ment made to police officers after the commission of the 
crime. At trial, two versions of the admission were 


given: one, that Mason had lain on top of the prosecutrix 
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but had been pulled off before he could commit a sexual 
act (Tr. 226); the other that he simply got on top of 
the prosecutrix but changed his mind and got off (Tr. 
234, 203). But such an admission without corroboration 
cannot lawfully support a conviction for assault with 
intent to rape. Substantial independent evidence must 
be introduced to establish the trustworthiness of the 
admission and to support the jury's inference as ito the 
truthfulness of the essential facts admitted. Opper Vv. 
U.S., 348 U.S. 84, 93 (1954); Fountain v. U.S., 98 U.S. 
App. D.C. 389, 236 F.2d 684 (1956). Absent such 
corroboration Mason's confession could not itself con- 
stitute an adequate evidentiary basis for the jury's 
verdict; and as pointed out above, there was no other 


' 


evidence to support the verdict of the lesser included 


6/ 
offense}— The Court erred in denying Mason's motion for 


acquittal notwithstanding the verdict. 


CONCLUSION 
Depending on the disposition of the questions 
presented, the Court should either (a) reverse the 
judgment ain) odes that the indictment be dismissed, 
or that a judgment of acquittal be entered; (b) reverse 


the judgment and remand for a new triai; or (c) remand 


6/ Crump's confession may not be admitted to 
corroborate any evidence involving Mason. 
Wong Sun v. U.S., 371 U.S. 471,+ 433-491 (1963). 
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for a further hearing and findings regarding the 


circumstamces surrounding the making of Mason's 


oral admission. 


Respectfully submitted, 


/s/ Leonard N. Bebchick 


Leonard N. Bebchick \ 


Counse1 for appellant Larry L. Mason 
(Appointed by this Court) 


